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A. Introduction 



The Committee on Rulemaking has engaged in a study of rate pro- 
ceedings conducted by five federal regulatory agencies: CAB, FCC, 
FPC, ICC, and the Department of Agriculture. The Committee's 
study has been limited to litigated proceedings involving the valid- 
ity of proposed or existing rates, to the exclusion of charges for 
government services and subsidy determinations. Detailed reports 
have been prepared for the Committee's use dealing with the hand- 
ling of rate proceedings in three agencies: CAB, FPC and ICC. A 
fourth report, dealing with FCC rate regulation, is in process of 
preparation, but at this time the Committee is relying on less com- 
plete information supplied by FCC and the Department of Agricul^nre 
concerning their rate proceedings. 



In recent years the regulation of rates by federal agencies has 
suffered from three major weaknesses: (1) delay in the disposition 
of business, (2) uneven quality of decisions, and (3) lack of co- 
herence and direction. The purpose of this report is to summarize 
various proposals which the Committee on Rulemaking believes would 
improve the speed and effectiveness with which federal rate agencies 
perform their responsibilities. The recommendations which are sub- 
mitted to the Conference at this time are set forth separately in 
front of this report and are also interspersed through the text of 
the report at relevant points. No attempt has been made to provide 
detailed documentation for proposals which must inevitably remain 
matters of judgment. The Table of Contents, which is a detailed 
outline of the body of the report, may also be useful in facilitating 
access to various portions of the report designed to support par- 
ticular recommendations. 
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The recommendations of the Committee are concerned with four 
sets of issues: (1) the general nature of the hearing which should 
be accorded in rate cases, (2) methods of reducing the number or 
scope of rate proceedings prior to hearing, (3) methods of improv- 
ing the hearing itself, and (4) methods of improving the decisional 
process. A concluding section discusses broader proposals relating 
to agency personnel, organization, and effective formulation of 
policy. 

1. Framework of inquiry . One of the assumptions of this re- 
port is that there are no simple answers to the problems of delay, 
quality, and lack of direction. The problem of delay is illustra- 
tive. It is tempting to search for the causes of delay and to pro- 
pose their eradication as the solution to the problem. The human 
mind responds eagerly to the notion that something or someone is at 
fault. Thoughtful study, however, generally reveals that delay is 
not the result of a limited niomber of specific causes, nor of 
wrongdoing, but of a slow accretion of numerous pressures, many of 
them closely related to the complexities of the functions that are 
being performed. In truth, some of them are inevitable in the 
sense that the bulk of cases, or their individual intricacy, is such 
that they cannot be handled with dispatch without a large increase 
in the appropriations or staff of the regulatory body or a slight- 
ing of procedural safeguards. Moreover, "delay" in the sense of 
mere passage of time is not itself necessarily undesirable. An 
oral hearing, for example, is not likely to be very profitable or 
expeditious if the parties have not had an adequate opportunity to 
prepare. Similarly, situations sometimes develop in a case in which 
going through the motions of going forward, although it might give 
the impression of "expediting", would result in wasted time and 
effort. In such situations the right kind of delay, applied with 
judgment, may wash out some of the complicating factors and permit 
the matter to be dealt with promptly when it is more ripe for dis- 
position. 

A second assumption is that across-the-board remedies are 
likely to be productive of more mischief than solace unless their 
probable effects are carefully studied in advance. Uniformity 
and change for their own sake are of little or no value; they 
should be encouraged only when it is apparent that common problems 
would be amenable to a common solution. Remedial measures must be 
based on thorough examination of the agency procedures used in per- 
forming substantive functions. Since the choice of procedures may 
be closely tied to substantive policies, the substantive problems 
of ratemaking cannot be entirely ignored. 
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r A third assumption is that any evaluation nf administrative 

s. procedures must rest on a judgment which balances the advantages and 

disadvantages of each proposal. The criteria used by the Committee 
^ in striking this balance are: (1) the extent to which the procedure 
furthers the accurate selection and determination of relevant facts 
and issues; (2) the extent to which it furthers the efficient dis- 
position of business, in terms of the time, effort and expense to 
all the participants; and (3) the extent to which the procedure, when 
viewed in the light of the statutory objectives, is acceptable to the 
agency, the participants, and the general public, 

A final assumption is that suggestions for change must be 
evaluated in terms of the conditions under which the rate process 
must operate and the needs which it must fulfill. Environmental 
factors which may properly influence the choice of procedures in- 
clude the following". (1) Existing substantive policies under each 
rate statute should not be inadvertently or intentionally distorted 
by procedural changes. (2) The inherent limitations on effective 
economic planning by government agencies should not be overlooked. 
The private businesses which are subject to rate regulation cannot 
be expected to make investments or incur risks in an environment of 
"* sudden and unpredictable changes of regulatory policy. Nor is the 
agency, isolated from direct political support, always assured of 
the necessary statutory tools or staff required for effective trail- 
breaking. (3) The volume or complexity of business may also shape 
procedural arrangements by creating needs which can only be met in 
certain ways. And (4) it must be expected that the processes of 
decision will be surrounded by procedural safeguards v^ich would 
not be used in private decision-making. Of course, much private 
participation provides information which otherwise would have to be 
collected at public expense. But participation, ^ere public de- 
cisions so importantly affect private rigjits, may well extend beyond 
the point of useful contribution. In our tradition the greater 
acceptability of techniques which provide ample participation to 
interests which are importantly affected is itself an independent 
value . 

2« Terminology «> In this report the body exercising final 
decisional authority will be referred to as "the agency" and its 
^ commissioners or members as "agency heads"; all other employees 

of the agency, except those directly involved in the decisional pro- 
cess (hearing examiners, personal assistants to agency heads, a 
separate opinion-writing group responsible only to the agency heads, 
etc.) will be included in the term "staff". "Decisional personnel" 
refers to those groups listed above Tii^o are directly involved in the 
decisional process. 
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The private or public bodies whose rates are subject to regu- 
lation will be referred to as "regulated entities" and the persons 
who utilize their services (whether shippers, passengers, distribu- 
ting companies, etc.) as "consumer interests". "Rates" is used 
in a comprehensive sense including practices affecting the avail- 
ability or cost of service. The person filing an initial or changed 
rate will be referred to as "the rate applicant", and the persons who 
object to the proposed rate "protestants". Proceedings initiated 
by complaints against existing rates are brought by "complainants" 
or by the agency against a "respondent". The term "respondent", 
which is also used in reference to a rate applicant who is attempt- 
ing to justify a suspended rate, always refers to the proponent of 
a rate. 

3. The basic elements of statutory rate procedures . Federal 
regulatory statutes governing rates invariably require the regulated 
entities to file and publish their rate schedules in accordance 
with rules prescribed by the agency to which rate functions have 
been delegated. It is made unlawful to charge any rate other than 
the published rate. The initiative in filing initial or changed 
rates, however, is retained by the regulated entities, but the 
statutes require them to give 30 days' notice to the agency and 
the public of any change in rates. After publication of the rate, 
informal statements asserting its illegality ("protests") may be 
filed by competitors or consumer interests within a limited period. 
The agency has the remainder of the 30-day period in which to de- 
termine whether to suspend the effectiveness of the proposed rate 
for a stated period pending an investigation of its lawfulness. 

In general, the determination whether or not to suspend is a 
siJttnmary administrative decision made without a hearing and not sub- 
ject to jucicial review. In most agencies the staff investigates the 
proposed rate in the light of the protests and other submitted 
material and makes a recommendation to the agency as to whether the 
rate should be suspended or allowed to become effective. (In the 
ICC, however, authority to make most suspension determinations has 
been delegated to a special employee board, the Suspension Board.) 
If the agency does not suspend the rate, there is no hearing at all 
and the rate becomes effective subject to possible future complaint 
and investigation at the initiative of competitors or consumer in- 
terests. (The ICG, however, often initiates an investigation with- 
out suspension. If the rats is suspended, however, its effectiveness 
is postponed for a stated period (varying from three months in FCC to 
seven months in ICC) and an investigation instituted to determine its 
lawfulness. In this rate investigation, in which the lawfulness of the 
rate is decided on the basis of a record after a formal hearing, Ijie rate 
applicant or respondent has the burden of proving that the rate is 
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lawful. If the formal investigation is not completed during the 
suspension period, the rate becomes effective nevertheless. In most 
instances there is statutory authority for reparation or refund of 
charges later found to be unlawful, but in some instances there is 
not. Formal rate proceedings instituted by suspension of a proposed 
rate will be referred to as "suspension cases". 

In addition to "suspension cases", the other major procedural 
form in which rate issues may arise is by complaint. The agency, 
on its own motion or on complaint of competitors, consumer inter- 
ests, or public bodies, may initiate a formal proceeding to de- 
termine the lawfulness of existing rates. In these cases the bur- 
den of proof is on the agency or complainant to show that the rate 
is unlawful and reparation or refund of excessive charges is less 
likely to be available. While in a suspension case the agency may 
merely disallow the proposed rate, leaving the existing rate in 
effect, in a complaint case the agency must itself fix a lawful rate 
for the future if it finds the existing rate unlawful. Authority to 
compel higher rates may or may not be given to the particular 
agency; but lower rates may always be ordered if existing rates are 
found to be excessive. Rate questions, of course, may also arise 
and be litigated in licensing cases involving the certification of 
new authority or new facilities. 

In general, the substantive standard for existing and proposed 
rates, in suspension cases as well as complaint cases, is that they 
be "just and reasonable". In addition to the general proscription 
of rates which are not "just and reasonable", the statutes prohibit 
discriminatory rates of various types. Methods for determining when 
a rate is "just and reasonable" ordinarily are not prescribed by 
statute, although Congress may list various factors which should 
be considered by the agency. Since the listed factors, as in the 
National Transportation Policy that the ICC is to follow, often are 
vague and contradictory, they do not provide sure guidance. In 
practice, such certainty as is to be found must be discovered in 
the gradual accretion of agency decisions and rules, a$ fflodifled 
by occasional judicial decisions or statutory amendments. The zone 
of "reasonableness" is usually sufficiently broad so that the 
agency has broad discretion to fix the rate at any point within 
certain limits. 

4. Types of rate proceedings and their significant differences , 
While this report considers rate proceedings as a homogeneous group, 
for some procedural purposes it is useful or desirable to distin- 
guish different types of rate proceedings. One method of classi- 
fication, the procedural form in which the case arises (i;.£. ? 
whether by suspension or complaint) has already been mentioned. Al- 
though the general handling of suspension and complaint cases is 
similar, the different location of the burden of proof is a signi- 
ficant difference in all agencies and other differences may exist 
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in a particular agency. 

A second characteristic that often has procedural implica- 
tions turns on the number of rates and parties which are involved. 
If a single rate of a single company is involved, the scope of the 
proceeding is likely to be limited; when the entire rate structure 
of a company operating in a substantial area is at issue, or the 
rate of a group of regulated firms, the case has larger dimensions 
and more parties; and the extreme case is a massive proceeding in- 
volving the entire rate structure of a group of companies in a 
substantial area. Rulemaking techniques of investigation and con- 
sultation sometimes may properly be substituted for adjudicatory 
hearings in the last situation. 

A third characteristic which may have important consequences 
turns on whether the regulated entities are being ordered to re- 
duce or to increase their rates. In regulation of maximum rates, 
as in FPC pipeline regulation or FCC telephone regulation, the 
rate agency places a ceiling on higher rates or orders a decrease 
in existing rates; in minimtmi rate regulation, on the other hand, 
the rate agency, as in ICC regulation of intermodal rate adjust- 
ments, establishes a floor below which rates cannot gravitate. In- 
dividualized determinations on the basis of a record after a hear- 
ing having many adjudicatory characteristics have in the past been 
thought to be required ji^en an agency was fixing maximum rates, since 
a rate set at too low a level would result in confiscation of pri- 
vate property. Although it is customary to provide the same type of 
hearing in cases involving minimum rates, this constitutional argu- 
ment is not applicable. It would seem that losses resulting from 
competitive forces are not entitled to constitutional protection; 
their prevention must rest on statutory grounds. The desirability 
of more elaborate procedures in minimum rate cases stems from the 
importance of providing protection and participation to the inter- 
ests that are adversely affected by orders establishing rate floors— 
the desire of competitors to engage in rate conq>etition and of con- 
sumers to pay a lower rate, 

A final characteristic vdiich may have important effects on 
the handling of rate cases is the volume of cases and the relative 
urgency of prompt decision. Procedures which may be appropriate 
in handling the rates filed by one interstate telephone coiq)any 
(A.T.&T.) or by eleven trunkline air carriers may not operate with 
the same efficiency when applied to the hundreds of thousands of 
tariffs filed by the many carriers subject to ICC jurisdiction. 
Similarly, the average complexity of rate cases may necessitate 
different treatment. Although the FPC disposes of about 20 to 30 
pipeline rate cases each year, each case is a large and complicated 
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proceeding. At the ICC, on the other hand, about 500 rate cases 
are decided on the merits each year, and they vary enormously in 
complexity from quite simple proceedings to among the most compli- 
cated litigations of any kind* 

These and other differences will be considered at various 
points in this report; but a word of caution at the outset may off- 
set any tendency toward undue generalization arising from the fact 
that most of the ensuing discussion deals with rate proceedings in 

general . 



Bo The Nature of the Hearing Accorded in Rate Cases 

IT IS RECOMMENDED THAT: 

■'■' Unless special circumstances require a departure 
in a particular case or classes of cases, the hearing 
to be accorded in formal proceedings involving the 
validity o r application of rates should be presided 
over by a hearing examiner qualified under Section 
11 of the Administrative Procedure Act. The pre- 
siding exa miner, armed with the usual powers of a 
presiding o fficer, should supervise the building 
of an ade quate record, and> unless special reasons 
in the par ticular case require its omission, the 
presiding examiner should prepare and publish an 
initial decision , 

2. In order to insure the presentation of all 
the views a nd information essential for an accurate 
and respona ible decision > members of the agency s 
staff shou ld participate in rate cases of general 
importance > The role of the staff should be to 
assure ful lest practicable development of evidence 
on the imp ortant matters of fact and to focus 
attenti on on sound principles of ratemaking with - 
due regard ^ n precedents. It is important, how - 
ever, that! ^ he staff be required, as are other 
parties^ fcn produce its evidence and state its 
position a t an early point and be treated in all 
•SSl^£JC®spects_ as_a_ party. 
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A central issue is the nature of the hearing that should be 
accorded in rate cases. At one extreme is the position that rate 
determinations should be made through the use of highly judicial- 
ized procedures on the prototype of the common- law trial. At 
the other extreme is the view that summary administrative deter- 
minations ("rate-making by fiat") is the best method of fixing 
rates. The Committee, which has not found this controversy be- 
tween abstract notions of procedure very enlightening, rejects 
both extreme positions in favor of a middle ground between the 
two • 

The rejection of completely judicialized procedures is 
based on the conclusion that most rate cases differ so substan- 
tially from those for which the methods of the common- law trial 
were devised that a degree of departure from trial-type proced- 
ures is required. Among the major differences are the following: 
(1) The essentially public nature of most rate cases makes it 
undesirable that the outcome should turn solely on the private 
desires and interests of the parties, (2) The typical rate case 
does not involve controverted questions of fact on which credi- 
bility of witnesses is important, but requires the decider to 
apply an often vague judgment having policy implications to 
conclusions drawn from a mass of factual data which itself, as 
distinguished from the conclusions drawn from it, may not be in. dis- 
pute. (3) The number of parties and issues is generally much 
larger and their interest in the result varies considerably. 
Staff participation in the hearing may be required in order to 
assure that all facets of the problem, not merely those favor- 
ing the groups participating in the hearing, are brought out. 
And, (4) the heavy volume of cases and the limited attention 
which the ultimate deciders- -the agency heads— can give an 
individual case require further departures from judicialized 
procedures. Procedures must be designed to present the case 
in an intelligible and manageable form to the agency heads, and 
in preparing final decisions the agency must place extensive 
reliance on subordinates. 
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At the other extreme, it is sometimes suggested that the 
^ type of managerial discretion involved in rate fixing, and the 

elusiveness of the factors entering into this judgment, call 
*" for the exercise of summary discretionary power. The process 
of determining the lawfulness of rates, under this approach, 
would be handled in much the same manner as the agencies 
presently handle the determination of whether a newly filed 
rate should be suspended: an administrative determination made 
in expeditious and summary fashion on the basis of written 
materials submitted by the parties and without a hearing, with- 
out issuance of an opinion purporting to state the reasons for 
decision, and without opportunity for further administrative 
or any judicial review. This approach is rejected on several 
grounds: (1) The participation of the parties relieves the 
agency of much work and contributes to an accurate and in- 
formed disposition. (2) The conversion of rate determinations 
into an arbitrary function would eliminate any opportunity for 
Judicial review. Although occasionally abused, judicial sur- 
veillance of rate determinations reminds the agency of its 
limited jurisdiction and outlook and brings factors of broader 
nature to its consideration. (3) Even if the use of more 
'' elaborate procedures impeded the most efficient exercise of 

rate-making judgment (a point which is questionable at best) , 
the exercise of fundamental powers in camera is not tolerable 
to the affected parties and the general public. And (4), while 
the Committee has not been limited by present statutory pro- 
visions, it notes that a determination on the basis of a 
record is almost universally required in litigated rate pro- 
ceedings in this country. Indeed, the abolition of such a 
hearing in maximum rate cases would raise constitutional ques- 
tions of procedural and substantive due process. 

1. Continued reliance on hearing examiners in rate cases . 
Criticism has frequently been leveled at the alleged "over-judi- 
cialization" of administrative proceedings. Suggestions have 
been made that in complicated cases, such as rate proceedings 
involving the application of law and policy to complex economic 
data, less use should be made of trial-type hearings and more 
reliance should be placed upon administrative investigations 
^ by the agency staff. The argument is that better results could 
^ be achieved more expeditiously in such proceedings if party 

participation was limited and the open hearing presided over 
:^ by an independent hearing examiner was eliminated. Under this 
approach, the private parties would submit written materials 
in response to an agency request, followed by an ex parte invest- 
igation by the agency ataff • The staff would then draft a tentative 
decision for the agency, based not only upon such written materials 
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but also upon any other data and information gathered by staff. 
Following the issuance of such a tentative decision, the parties 
would be provided with a limited opportunity for rebuttal of 
"noticed facts" and for cross-examination. Thereafter, briefs 
would be submitted to the agency which would then issue its 
final decision o 

Several elements of this procedural package, particularly 
the reliance on written materials, will be considered favor- 
ably at a later point* The basic issue here is whether it is 
desirable, on balance, to adhere to and improve in rate cases 
the hearing examiner system as developed under the Administrative 
Procedure Act, or whether instead there should be a shift to 
a different approach, in which party participation would be more 
limited and the agency staff would dominate the process. Should 
the hearing examiner control the building of the record and per- 
form the vital task of analyzing the relevant data and putting 
the case in focus in an initial decision? 

The arguments advanced in favor of reliance on the staff 
to gather the relevant information and formulate proposals 
for final decision by agency heads stress the following views: 
(1) that a staff team of experts, reflecting different types 
of specialized knowledge or expertise, can do a more effective 
and a more expeditious job in such complex and technical cases 
than an individual hearing examiner; (2) that staff -formulated 
initial decisions are more likely to be responsive to agency 
policy and to be internally consistent; and (3) that the use 
of judicialized procedures, with emphasis on the testimonial 
process, is not geared to the needs of complicated cases in- 
volving the application of law and policy to complex economic 
and social facts. 

This Committee has concluded, however, that the most de- 
sirable solution to this problem lies in continued adherence 
to the hearing examiner system as developed under the Adminis- 
trative Procedure Act, but with modifications and improvements 
designed to render that system more effective. In arriving 
at this basic conclusion we are impressed with the following 
considerations i 

(1) At some point before the agency signs and issues a 
final decision in a major, contested case, a job must be done 
somewhere in the agency (whether by one person or a combina- 
tion of persons) of preparing a truly careful, comprehensive 
and useful analysis of all the substantial issues in the case, 
based upon a careful study of the record and briefs. The 
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Committee is convinced that an independent hearing examiner, who 
has presided over and lived with the case from the beginning, is 
the most qualified person to perform this analytical job. Exper- 
ience indicates that the issuance of a comprehensive and well- 
reasoned initial decision by a presiding examiner frequently 
results in some of the controverted issues being eliminated be- 
fore the case comes to the Commission on the exceptions, while 
the remaining issues 5 as a result of the initial decision and 
the exceptions to it, have been reduced to more manageable pro- 
portions by the time the case reaches the Commission. 

(2) The important contribution which can and should be 
made by the staff's team of technical and legal experts should 
be made through positions taken in open hearing, where their 
views are made known to all the parties and are subject to 
testing and evaluation on the same terms as the positions ad- 
vanced by the private parties. The correct answers to these 
complex problems are not locked somewhere in the minds and ex- 
perience of staff personnel in a form which does not lend itself 
to presentation in open hearing or in the briefs -- or in a form 
which could not be intelligently understood or analyzed by any- 
one else if it were so presented. The Committee is convinced 
that the ability of the agency to ultimately arrive at a reason- 
able, effective and fair decision, consistent with the public 
interest, will be greatly enhanced if the positions of all 
parties, including that of agency staff, have been fully pre- 
sented as part of the open hearing and decisional process, with 
full opportunity to investigate, test and meet those positions 
prior to the time when the case reaches the point of final de- 
cision by the agency. In addition, where the open hearing is 
dispensed with, the agency does not have the benefit of the 
full contribution which the interested parties can make to the 
resolution of the case. In a major contested case the interplay 
of the conflicting private parties and of the staff in open hear- 
ing, each having a different role to perform, produces useful 
and desirable results, in marshalling the data and considerations 
necessary for a wise decision. 

(3) The basic reasons which supported the emphasis in the 
Administrative Procedure Act on the role of the hearing examiner 
in agency decisions remain important today. Procedures which 
allow staff members to conduct ex parte investigations, render 
tentative decisions, and then advise the agency heads with re- 
spect to the final decision would tend to be arbitrary in fact 
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as well as appearance « Use of the independent hearing exaniner 
protects against one-sided, biased, or arbitrary staff detemina- 
tions and eliminates the appearance or actuality of unfairness. 
A nore limited role for the staff at the hearing stage also 
nakes it easier to justify staff advice to the agency heads 
at the decisional stage, where staff assistance is nore essen- 
tial. And whether or not a staff investigation and tentative 
decision would produce nore accurate decisions with less tine 
and expense, which we doubt, such a procedure would not be 
acceptable to the regulated firms and consumers who irould be 
primarily affected. 



(4) Agency policies should be made known in their pub- 
lished decisions in specific cases, and by general rulenaking. 
When and to the extent that such policies are clearly discern- 
ible from such published agency docunents, the presiding exan- 
iner should have no greater difficulty in understanding and 
applying such policies than would be encountered by the agency 
staff. The Connittee notes, in this connection, that it is not 
unconnon to find that the position adopted and espoused by the 
agency staff on certain issues in contested rate proceedings 

is frequently not the position ultinately adopted by the agency, 

(5) It is recognized that nuch needs to be done to insure 
that the caliber of the hearing exaniner corps in the major 
agencies will be at the highest possible level, and the Con- 
nittee on Personnel is addressing itself to this problen. How- 
ever, it is concluded that, as a practical natter, the long- 
run possibilities of improving the average caliber and per- 
fomance of hearing exaniners and of retaining in the govern- 
ment service veteran hearing examiners of high quality are sub- 
stantially greater than would appear to be possible at the 
staff level. Recruitment and retention problems are much less 
severe with hearing examiners than with the professional per- 
sonnel of the staff; and prospective increases in examiners* 
salaries are likely to widen the gap. Thus a greater emphasis 
on staff control cannot be justified solely on the ground that, 
if administered by wise and able people, it would produce bene- 
ficient results; procedures must be designed to do the job 
with the men of average parts who are likely to be available. 

A really able staff will find ample leeway within present pro- 
cedures to make a major contribution to the proper resolution 
of litigated rate cases. The views of an effective staff are 
likely to be accorded considerable deference by agency heads 
in deciding individual cases. Moreover, the occasional 
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difficulties of case-by-case adjudication nay be avoided by 
imaginative use of general ruleraaking or aggressive use of the 
discretionary powers to initiate proceedings or to suspend 
rate filings. 

For the reasons outlined above, the Connittee concludes 
that the existing reliance on hearing exaainers in supervising 
the building of a record and preparing an initial decision 
should be continued. This does not mean, however, that all 
elements of present rate procedures should remain unchanged. 
Nor does it mean that present agency discretion to onit the 
intermediate decision procedure in rate cases should be abol- 
ished or that strenuous efforts to improve the general level 
of hearing examiner performance should not be made. The re- 
mainder of this report will deal with these and other pro- 
posals for improvement of the existing system. 

2. Need for vigorous staff participation in rate cas^s - li^ 
rate proceedings of general importance, the agency staff should 
participate actively throughout various stages. 

^' Staff particip ation prior to hearing . Staff in- 
vestigations ancT recommendations with respect to suspension 
of changed rates give the staff an important role in suspen- 
sion determinations. Similarly, initiation of formal pro- 
ceedings, either by suspension or by complaint, usually follows 
a staff recommendation. This participation is essential in 
order to inform the agency heads, who cannot have the time and 
specialized training to act on these matters without expert 
advice. It also allows the staff, under the supervision of 
the agency heads, to plan the development of the agency's work 
and to influence the timing and scope of its caseload. Vigor- 
ous staff participation in the early stages of a rate case 
also allows the staff, again under agency supervision, to en- 
courage settlement of rate cases, since the important role of 
the staff in the initiation of cases and the presentation of 
positions for agency consideration gives the staff the lever- 
age necessary to encourage settlement of rate cases on the 
basis of expected results, with a great saving of public and 
private resources . 
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b. Staff participation at the hearing . Several fund- 
considerations support a general rule that staff should 
ate in the role of a party in the hearing of rate cases. 
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(1) Staff participation is needed to develop the record 
fully. Frequently no consuner interest is participating in 
the case 3 or is not as broadly informed as the agency staff. 
Moreover J all parties, other than the staff, participate in a 
hearing for the sole purpose of representing their ovjn private 
interest. For example, in a rate hearing a shipper is interested 
in lower rates to reduce his costs, and the carrier is usually 
interested in higher rates in order to maximize his revenues. 
The staff, which has no private or pecuniary interest in the 
outcome, is the only party free to examine the rate from an 
over-all industry as well as a consumer standpoint. Further- 
more, a carrier, or other interested persons who are parties 

to a proceeding, may appear in only a few cases during the 
course of a year and therefore may not be fully aware of the type 
of evidence that an agency needs in making its decision. On 
the other hand, the staff, which in many agencies participates 
in all cases, is familiar with the kind and type of evidence the 
agency seeks. In brief, the staff has an expertise and a de- 
gree of objectivity which cannot be duplicated by any other 
party in a hearing. For these reasons vigorous staff parti- 
cipation in a hearing is highly desirable if the agency is to 
decide a case on a full and complete record. 

The hearing examiner cannot perform alone the function of 
adequate development of the record. In the first place, an 
examiner must be impartial and judicial to an extent which in 
many instances would not permit him to conduct effective cross- 
examination of witnesses. The examiner's role should be basic- 
ally that of probing and exploring the data and positions of 
the parties rather than that of presenting an affirmative case 
and permitting it to be tested through cross-examination and 
rebuttal by other parties to the proceeding. Indeed, in cer- 
tain cases the staff, due to the lack of effective opposition 
to a proposal, may be called on to play the role of devil's 
advocate-- surely a role not suited to the examiner. Secondly, 
the staff which participates in all cases is able to develop 
a consistent approach to the whole area of regulation, whereas 
the nature and extent of the examiner's activities generally 
result in the examiner having a more individualistic view of 
a small group of cases. 

(2) The presentation of the staff views and contentions 
in open hearing is preferable from the standpoint of fair play 
and contributes to an accurate and informed initial and final 
decision. The testing of the staff views during the hearing 
encourages accuracy on the part of the staff and informs the 
deciders concerning the weight to give those views. The parties 
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are enabled to meet the considerations which are advanced against 
them. The important issues are thus defined and clarified. The 
combination of having the staff views proposed in the hearing of 
the case, and having an initial decision by the examiner after 
consideration of the evidence and arguments of all the parties, 
provides a fair balance and reconciliation between the public 
interest and the private interests of the parties. 

c. Nature of staff participation . Although it is in- 
evitable that the staff to a degree will become merely another 
adversary party to the proceeding, this tendency should be 
minimized. The staff can make its distinctive and essential 
contribution if instead of advocating one definitive "position" 
on all issues it adheres to the primary objective of providing 
an adequate record for agency decisions. This may often mean 
that where the staff concludes that alternative approaches are 
acceptable, and where it finds no clear-cut choice in either 
direction, the staff will concentrate upon fully illuminating 
such alternatives and their factual and policy implications, so 
that the agency may make the proper choice in applying its own 
policies. In short, the role of staff, in keeping with its lack 
of pecuniary iiUzerest in the result, should be to enlighten and 
clarify in a disinterested fashion; it need not, like the conven- 
tional adversary, advocate to the hilt a single definitive solu- 
tion of each issue. 

Slavish adherence to the rule of participation is, of course, 
unnecessary. The responsible staff supervisor should have authority 
to withhold staff participation where circumstances show that the 
other parties to the proceeding will fully develop the record. It 
should also be possible imder some circumstances to have partial 
participation, such as participation in the hearing phase but not 
in briefing or oral argument, and vice versa. Full participation 
on less than all of the issues should also be permitted when there 
are good reasons therefor. These considerations are especially 
applicable to ICC rate proceedings, which are so numerous that 
staff participation in all cases would require a tremendous expan- 
sion in personnel. However, use of professional staff in major 
rate cases at the ICC would be a desirable innovation. 

Supervision over the positions to be taken by the staff is 
also of prime importance, in order to assure a consistent position 
in similar cases. This has not always been accomplished and the 
staff position has sometimes been determined by the individual 
employees assigned to the particular case. Where this 
occurs one of the principal advantages of participation 
by an expert staff is lost. In addition, a high staff offi- 
cial should determine which staff members should be assigned to 
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• a case to assure that the nost competent and experienced per- 
-X sonnel are assigned to the nore important cases. In fact, in 
particular cases the effective development of a staff position 
may call for the hiring of specialists and experts on a tem- 
m porary or consulting basis to use as \d.tnesses in the hearing. 

The staff, in the hearing, should reach its conclusions 
at the earliest possible time. In the past there have been a 
number of complaints that in proceedings at FPC and CAB the 
staff fails to reveal its position until late in the hearing, 
thus hampering the carrier and interveners in the preparation 
of their cases and raising questions of basic fairness. The 
staff defends this practice by asserting that as an impartial 
and objective party it wishes to consider all of the evidence 
before taking a position. In the opinion of the Committee this 
wrongly tends to turn the role of the staff into one similar to 
that of the examiner. As an aid to the parties, the examiner «nd 
the agency, the staff can play a more useful and vital role by 
taking a position at the same time as other parties. Indeed, 
in certain types of proceedings, especially when a rate 
applicant has submitted detailed information in support of 
his proposal, it is possible that the most effective and use- 
ful staff contribution could be made by having the staff ex- 
hibits and statement of position precede those of the other 
parties . 

As previously stated, the Committee recommends that the 
staff take a position on the issues presented at the earliest 
possible time. However, this should not preclude the staff 
from changing its position after the conclusion of the hear- 
ing, if the facts developed at the hearing warrant the change. 
Nor is it intended to suggest that the staff "position" should 
be drawn in the black-and-white terms characteristic of ad- 
versary litigants; it is preferable for the staff to illuminate 
the dark comers of the case and to explore the premises and 
implications of alternative solutions. To prevent the staff 
from changing its position would substantially defeat the 
whole purpose of the staff's participation in the hearing. 
It is important, however, that changes in position should be 
made only after adequate notice to other parties, and that 
other parties have opportunity, if necessary, to counter by 
evidence or argument. 

3. The ideal of the continuous hearing . The defects 
which have contributed to delay and ineffectiveness in the 
hearing of major rate cases include: (1) The practice of trial 
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^ ^7 surprise, under which the parties conoonly do not know the 
X entire case they will have to meet until late in the hearing. 
(2) The practice of trial by stages, with the direct evidence 
and cross •exanination of each party presented in separate 
y phases, each followed by a lengthy recess. (3) Lack of 

adequate advance preparation for hearing by all participants: 
private parties, staff, and hearing examiner. (4) The failure 
to identify at the outset the critical issues and to organize 
the procedural handling of the case in order to resolve those 
issues quickly and accurately. And (5) an ainless and diffused 
hearing, producing a record which fails to provide an adequate 
basis for an informed decision despite its nassive size. 

In many of the more complicated federal rate proceedings 
a "hearing by interludes" has become customary. At the opening 
session the rate applicant presents his direct testimony and 
exhibits and then the hearing is recessed for a lengthy period 
to allow the staff and the other parties to prepare for cross- 
examination. Substantial recesses take place between sub- 
sequent shifts from one party to another or from direct to 
cross-examination. Even though the total days of actual hear- 
ing may be relatively few in number, the "hearing by inter- 
ludes" usually extends over the better part of a year or longer. 

The Committee is convinced that this leisurely approach 
is unjustified in rate cases. Unlike hotly contested licen- 
sing cases, in which there is usually one or more parties \Jtiose 
major interest is to delay the grant of any new certificates, 
all of the parties to the typical rate case have an interest in 
an early decision. The rate applicant would like the rate to 
become effective prior to the suspension period or, if that 
is not possible, protect himself from refunds or reparations 
once the rate has become effective. The competitors and con- 
sumer interests who are contesting the rate do not stand to 
gain by delaying tactics, since the rate normally will be- 
come effective at the end of the suspension period. 

What is needed is a complete uprooting of the "hearing by 
interludes" approach and the substitution of an ideal of a 
continuous hearing uninterrupted by lengthy recesses. Exper- 
ience has demonstrated that this is feasible as well as desir- 
able in even the most complex rate proceedings if combined with 
the following measures: 

(1) The early submission in written form of the direct case 
of the party having the burden of proof. There is no reason why 
the rate applicant in a suspension case, for example, cannot dis- 
tribute the prepared testimony and exhibits in support of his 
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rate at an early date . The rate should not have been filed with- 
out some assurance that it could be justified if protested. The 
relevant information is in the control of the rate applicant, and 
submission in written form is not troublesome because the wit- 
nesses ' testimony must be prepared under the supervision of the 
lawyer in any event and most of the witnesses are professionals 
or experts testifying on the inferences to be drawn from generally 
undisputed facts. 

(2) The other parties to the case, including the staff, 
should also submit their direct testimony and exhibits in written 
form in advance of the date set for hearing. In simpler types 

of cases it is desirable that all of the parties exchange their 
direct testimony on the same date; in more complicated cases 
the party having the burden of proof should precede the other 
parties by a period of from 30 to 90 days. Rebuttal evidence 
should also be exchanged prior to the date set for the hearing. 

(3) The advance exchange of written evidence provides the 
basis not only for negotiated settlement but for the effective 
use of conference techniques. Special procedural arrangements, 
full exchange of relevant information, stipulation of facts, 
identification of contested issues for hearing, and the like, 
should be completed prior to hearing under the supervision of 
the hearing examiner assigned to the case. Early assignment 
of the hearing examiner, and an opportunity on his part to 
address his attention to the case, are also required. 

(4) The hearing itself should be devoted to cross-examination 
and re-direct. Advance exchange of written evidence makes it 
possible for the parties to be prepared for a session limited to 
cross-examination. Since the issues are clearer, a more adequate 
record results and the hearing may be shorter. The hearing exam- 
iner is better able promptly to prepare a useful initial decision. 
Of course, careful control must be exercised to assure adequate 
preparation by the parties and to prevent the submission of direct 
evidence under the guise of re-direct. In rate cases of the 
simplest type, as in many of the cases now handled by modified 
procedure in the ICC, the oral hearing may prove unnecessary be- 
cause the parties are satisfied with their written submissions. 
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C. Reducing the Number or Scope of Rate Proceedings 

Prior to Hearing 

IT IS RECOMMENDED THAT: 

3. Federal agencies exercising rate functions 
should.itmkc^eyery edgfort to reduce the scope and 
Quration of rate proceeaxngs , and perhaps their 
number as well, by consideration or adoption of 
the following measures : 

a. Requiring rate applicants to suppor t 
each rate filing of general importance mth de ** 
tailed data justifying the rate . 

b. Developing standardized data relating to 
costs or other matters which would be admissible 
in rate cases and constitute prima facie proof > 

c. Attempting by rulemaking, general policy 
statements ^ or the reasoning in opinions to form - 
ulate reasonably specific standards or principles 
to be applied in rate cases . 

d. Encouraging negotiated settlement of 

rate cases primarily through the early presentation 
of data, staff participation, and the early refine - 
ment of issues by the presiding examiner . 

e. Eliminate the "hearing by interludes " 
which has become customary in rate cases and re - 
place it by a continuous hearing uninterrupted 
by lengthy recesses . 

1. Early submission of detailed data in support of a new rate 
filing . Several agencies (CAB, FCC and FPC) have made effective 
use of rules requiring the proponent of a changed rate to submit 
detailed information in support of the new rate along with the 
rate filing. In FPC the required information vftien a pipeline files 
a rate increase approximates the case-in-chief which is required 
to justify the rate in a subsequent formal proceeding. The advan- 
tages of detailed filing requirements are: (1) Frivolous rate 
changes are discouraged because of the cost and inconvenience 
of preparing a supporting case. (2) The information submitted 
enables the staff to make a much more intelligent recommendation 
to the agency as to whether the rate should be suspended. Avail- 
ability of more complete information is likely to reduce the total 
number of formal rate investigations, since the natural tendency 
to suspend when in doubt on the basis of incomplete information will 
not be operative. Rates which will be upheld after formal proceed- 
ings may often become effective without suspension. (3) If staff 
analysis of the proposed rate indicates that it is acceptable except 
for several particulars, informal negotiation with company represent- 
atives may lead to the substitution of a completely acceptable filing. 
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thus making formal action unnecessary, (4) In case the rate is 
suspended and investigated, the availability at an early date of 
detailed information makes it possible for the staff and the pro- 
testants to prepare for an early hearing. And (5) the progress of 
the entire case may be expedited because the hearing examiner is 
enabled to convene a prehearing conference which has some chance 
of simplifying the case or leading to settlement. 

Opposing considerations which may have force in particular 
situations are: (1) the heavy volume of rate filings received by an 
agency such as the ICC^ necessitating careful limitation of any de- 
tailed filing requirements to major conqpetitive rate adjustments; 
(2) a tendency toward rigidification of the rate structure if filing 
requirements are too onerous; and (3) the waste involved in submit- 
ting duplicate sets of materials if the staff, because of its work- 
load problems, is unable promptly to process the filing so that the 
rate applicant must submit new material at a subsequent formal investi- 
gation. These are difficulties that can be avoided if filing require- 
ments are carefully framed, and the Committee is impressed with the 
potential usefulness of this approach. 

2. Improved exercise of the suspension power . The discretion- 
ary power of the agency, usually upon staff recommendation, to sus- 
pend a changed rate is the necessary counterbalance to the initiative 
to file new rates possessed by the regulated firms . The suspension 
determination is an extremely vital part of the ratemaking process; 
in many instances it is decisive of the life or death of the new 
rate. In a majority of cases, particularly in CAB and ICC, the pro- 
ponent of a rate will not attempt to justify it in a formal rate in- 
vestigation and the suspension determination thus becomes a final de- 
termination; in other instances, the agency's final decision after 
formal proceedings coincides with the summary initial suspension de- 
termination. It seems clear, therefore, that suspension actions 
should be made on the basis of accurate and adequate information. In 
most agencies this need is met by intensive filing requirements pre- 
scribed for significant rate adjustments, supplemented by a staff in- 
vestigation. In the ICC, where detailed information is only rarely 
supplied by the rate applicant and the staff of the Suspension Board 
is under great workload pressure, there are indications that accurate 
and full information is not available to the Suspension Board in 
many cases. 

Effective use of the suspension power has three principal ad- 
vantages: (1) Regulatory purposes are served if bad rates are sus- 
pended and good rates allowed to go into effect without formal con- 
test. (2) The number of formal investigations is likely to be re- 
duced if accurate suspension decisions are rendered, since unmerit- 
orious filings will be discouraged and legitimate filings will not 
be set down for formal investigation merely because the agency 
lacks information from which to determine whether or not the 
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rate is lawful. Again ^ there is strong evidence that many formal 
investigations are instituted at the ICC because the Suspension 
Board, lacking sufficient or correct information, is unable to 
determine whether the rate is valid. And (3) the agency staff is 
placed in a pivotal position in which it is given the leverage nec- 
essary to encourage settlement of rate cases and withdrawal of 
unjustified rates. 

The participation of private parties in the suspension de- 
termination consists primarily of their opportunity to submit 
required or voluntary information supporting or attacking the 
proposed rate. This is a valuable opportunity which should be 
preserved. However 9 the nature of the determination and the 
limited time available for making it place severe limits upon the 
extent of additional party participation which can be allowed. 

One factor which renders more difficult the improved exer- 
cise of the suspension power is the period of time an agency has 
in which to review any filed data. The governing statutes generally 
provide that a changed rate must be filed on at least 30 days* notice, 
and agency rules provide that complaints or protests against such a 
rate generally must be filed within a reasonable time after the fil- 
ings If a carrier files a rate change on 30 days' statutory notice, 
the agency in most instances has less than 15 days to evaluate all 
of the data submitted by the proponent and protestants of a rate. 
This is an extremely short period of time, particularly in situa- 
tions where major rate adjustments are involved. There are several 
possible solutions to this time problem: (1) Obtain an amendment 
to the statute increasing the statutory notice period. Although 
this is the most satisfactory solution to the problem, considerable 
opposition might be expected from the regulated industry as well 
as from Congress. Early attempts by the ICC to increase the statu- 
tory notice period were always rejected by Congress. (2) Decrease 
the periods for filing protests against a filed rate. This solu- 
tion, however, would seriously affect an opponent's ability to 
adequately prepare data and information in opposition to a rate. 
(3) Encourage voluntary filings which will not become effective un- 
til the end of a period of time longer than the statutory period. 
In order to induce rate applicants to take advantage of this pro- 
cedure, and to accompany their filings with full information in 
support of the proposed rate, the agency should (a) require protest- 
ants to file opposing statements within the same period of time per- 
mitted to them when a rate is filed to become effective at the end 
of the statutory notice period, and (b) provide assurance that the 
agency will take final action on the filing at a reasonable time 
prior to the effective date. 
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3, Encourai^ement of settlement . The beneficial aspects of 
prompt settlement of rate cases are obvious. The primary dangers 
involve the possible sacrifice of the public interest in order to 
avoid formal proceedings or to make a paper record of accomplishment. 
On balance, the Committee is impressed with the possibilities of the 
use of settlement procedures in connection with rate filings and 
suspensions, and urges that agencies make more extensive use of 
this technique as a method of reducing the volume of formal actions 
the agency must process as a result of suspensions. Of course, the 
agency must make it perfectly clear to all interested persons that 
if complaints are filed against rates accepted after settlement 
negotiations 5 such complaints will be considered on their merits. 

The necessary conditions for effective use of settlement tech- 
niques include: (1) submission of detailed information in support 
of rate filings, (2) vigorous staff participation during the early 
stages of a case, (3) the early designation of the presiding exam- 
iner and the effective use of conference procedures, and (4) the 
existence of sufficient guidelines so that a settlement can be 
built on expectations concerning ultimate agency decision. 
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4. Restrictions on intervention . There is no doubt that the 
presence of a large number of parties in a rate case inhibits 
settlement and complicates the hearing. On the other hand, 
most interveners have a legitimate interest and many of them 
contribute information and argument which assist the agency in 
reaching an accurate resolution of the controversy. The problem 
^f frivolous intervention for purposes of delay appears to be 
mtich more significant in licensing cases than it is io. ^ate 
cases o Moreover, judicial attitudes - rightly or wrongly - are 
offe^n hostile to agency attempts to place strict limits on inter- 
verition and the trouble caused by reversal and remand may outweigh 
any possible saving of time at the hearing in that and related cases. 

In any case while avoiding extreme measures, 
attempts should be made to reduce the ham the multi- 
plication of parties can cause. The Committee believes that 
the following measures would be helpful: (1) reqcrfring poten- 
tial interveners to show that they have a real interest in the 
proceeding as a prerequisite to intervention; (2) Limiting 
their participation in the proceeding to the protection of the 
interest which entitled them to intervene; and (3) limiting 
cross-examination by interveners, not only by enforcing the 
previous point, but by empowering hearing examiners to require 
those having a similar interest to utilize a commm attorney or to 
share an allotted time» 

^' Greater availability and use of relevant svidence . 

a. Discovery procedures . In most rate ^ases the rele- 
vant data is available to the parties either in tneir own records or 
in public records kept by the rate agency. In general, the parties to 
contested rate proceedings voluntarily exchange upon request the basic 
data wnich is needed tor adequate preparation. Gnly rarely is 
it necessary to seek the issuance of subpoenas duces tecum . A 
broad discovery practice, such as exists in the federal courts, 
is neither necessary to obtain information nor desirable from 
a policy standpoint. There are well-grounded fe<srs that the 
major use to which discovery procedures would be put would be 
harassment and delay. However, experimentation with discovery 
techniques under hearing examiner supervision, such as limited 
use on interrogatories and requests for admission of fact, would 
be desirable. 
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b. Development of standardized evidence . A major prob- 
lem in rate proceedings is that the standards governing the 
validity of rates have so many facets and uncertainties that 
it is often difficult to curtail the scope of evidence presented. 
The parties will attempt to include materials relevant to all 
possible agency views, real or imagined, and examiners are 
hard-pressed to restrain this natural impulse. As Professor 
Jones has said, "The voluminous records which result may serve 
only to impede a clear judgment on the most important issues." 

Rate agencies should explore several methods of curtailing 
the material put into the record in rate cases: (1) Further 
clarification of substantive standards would tend to reduce or 
shape the materials relevant to decision; (2) agency specifica- 
tion of materials which were considered either particularly 
helpful or unhelpful in various types of cases would serve much 
the same function; and (3) development of standardized cost 
evidence which might serve as prima facie proof in rate cases 
in which cost evidence is important would simplify the presenta- 
tion of such evidence, eliminate the need for expensive studies 
in the less important cases, and assist competitors or con- 
sumer interests in proving the costs of the proponent of a 
rate. 

The Committee believes that the third approach would be 
particularly helpful in many situations. The CAB has experi- 
mented with standardized cost evidence in local service cases 
with promising results » The Committee is gratified to note 
that, since originally suggested in the Committee staff direc- 
tor's tentative report discussing ICC rate proceedings, the ICC 
has initiated a rulemaking proceeding in which the development 
and use of standardized cost evidence will be considered. These 
promising developments are worthy of further study and imple- 
mentation, although, of course, each instance — including those 
already proposed--must be judged on its own merits. 

6. Role of the hearing examiner in shaping preliminary 
arrangements . Prior to hearing a number of important procedural 
matters must be determined: the time at which a case is de- 
signated for hearing, intervention of parties, consolidation 
of cases involving related matters, severance of issues for 
separate hearing, requests for subpoenas duces tecum , etc. The 
extent to which hearing examiners participate in these matters 
varies from agency to agency. In the CAB the examiner plays 
a larger role in ruling on these matters than at the FPC; in 
the ICC the extent of examiner participation depends upon 
whether the question arises before or after the case is assigned 
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to an examiner and whether it is assigned for oral hearing or 
modified procedure. The issue is whether greater control by 
hearing examiners over the procedural arrangements preliminary 
to hearing would improve their handling. 

The Committee has concluded that this is a matter on which 
no recommendation should be made. Differing practices seem to 
work equally well, and the choice of the most appropriate approach 
should be left to the individual agency. On some matters, such 
as the initiation of cases and their designation for hearing, 
there is a strong argument that the staff should play the larger 
role since it is in a better position than the individual hear- 
ing examiner to assess workload considerations and the agency's 
over-all performance of its responsibilities. On other matters, 
such as the scheduling of hearings, the exchange of information 
and written testimony, etc», the hearing examiner may be in the 
best position to intelligently resolve the matter after receiv- 
ing argument from the staff and the private parties. 
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D. Improving the Hearing Process 

4. In order to reduce the time required for com^ 
pletion of the hearing and to improve the quality of 
the resulting record, federal rate agencies should ; 

a. Require the direct case of the party having 
the burden of proof to be submitted in writing with 
the rate filing or shortly after the case is desig- 
nated for hearing. 

b. Require the other parties, including the 
staff a to prepare and exchange their direct evidence 
in written form substantially in advance of the date 
set for hearing. Rebuttal evidence should also be 
prepared and exchanged prior to the hearing. 

c. Empower and encourage the hearing examiner > 
who should be assigned to the case at an early point, 
to utilize conference procedures after full prepara- 
tion by the examiner > the parties and the staff, and 
in such conferences (1) to make binding determinations 
of fact where the written evidence submitted in advance 
discloses no substantial conflict thereon and (2) to 
require full oral discussion by counsel both to aid 
the examiner's understanding of the issues and to_ 
illiaainate the extent and degree of conflict in the 
evidence . 

^- Seek, wherever possible, to limi t the evid- 
entiary hearing^ if one proves necessary i to cross- 
examination, and require the hearing examiner to_ 
limit cross-examination to those critical matters, 
not already disposed of through prior procedural steps, 
^hich are of such character that a trial- t ype hearing 
involving: interrogation of witnesses would make a_ 
useful contribution. 

The time devoted to the hearing itself varies from a few hours 
in the simplest rate cases to many days in the most complicated. 
Usually, however, the elapsed time prior to the start of the first 
session and during the recesses that commonly interrupt the hearing 
is much greater than that spent in the hearing room. A major object- 
ive is to reduce the overall time of the hearing, whether in or out 
of session. In addition to delay, the quality of the hearing process 
requires improvement: more attention to the development of an ade- 
quate record on the major issues and less proliferation of minor 
relevancies. An earlier and clearer formulation of the issues, dealt 
with in the previous part, will aid in this respect; but other 
measures, including an Improvement in the performance of hearing 
examiners, are also needed. 
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1. Exp anded use of written evidence . The practice of pre- 
paring direct testimony and exhibits in written form and distributing 
them in advance of the hearing is becoming more and more common. 
Several agencies, including CAB, FPC and ICC, require this procedure 
in many cases in the order designating the case for hearing. In 
some instances the advance preparation of written evidence is 
limited to the direct case of the party having the burden of proof; 
in others it is extended to the staff and the opposing parties. 

Rate cases by their nature are well suited to the use of written 
procedures. The testimony and exhibits which constitute the bulk of 
the record in rate proceedings consist of the views and opinions of 
expert and professional witnesses. The underlying facts are placed 
in the record in the form of detailed exhibits, with an expert testi- 
fying concerning the manner of preparation of the exhibit, the support- 
ing rationale, and the inferences which he believes should be drawn 
from it. While there may be factual disputes (how much natural gas 
is contained in a particular geologic formation? How much traffic 
will be developed under a particular rate? etc.), the resolution of 
these factual issues Is likely to rest on the acceptance of the judg- 
ment of one expert rather than another. Credibility in the usual 
sense of conflicting stories as to factual occurrences is rarely in- 
volved. Although cross-examination of the expert witnesses is often 
helpful or necessary, it is virtually impossible for one party to 
establish his own direct case by cross-examination of another party's 
witnesses.. An expert witness will occasionally admit specific weak- 
nesses in his analysis, or qualify his conclusions, but he will short- 
ly be out of a job if he fails to stick to the story which, in coop^ 
eration with the attorney 5 he has prepared in advance. The major 
purpose of cross-examination is not to reduce such a witness to a 
shattered hulk by the acbission of error, but to explore all of the" 
considerations entering into what must remain a matter of judgment. 

Effective participation in a case of this nature requires the 
attorneys for the staff and the private parties to prepare their wit- 
nesses and exhibits in advance. The requirement that an expert's 
story be put in written form when exhibits are prepared is an insig- 
nificant burden and results in more precise and informative testimony. 
Attorneys dislike the idea of an advance exchange of the case-in-chief 
of all parties prior to embarking upon cross-examination, either 
because the procedure is unfamiliar or because it reduces the element 
of surprise which they traditionally regard as an important tool-of- 
trade in adversary proceedings. Even in court proceedings, however, 
the current trend is to reduce the factor of surprise through such 
devices as discovery and pre-trial procedures. In rate proceedings 
before a regulatory body the element of surprise has no proper place 
and its elimination is in the public interest. 

The benefits are manifold: (1) exchange of written evid- 
ence facilitates settlement techniques in situations in which 
there is staff participation; (2) the hearing examiner > after 
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studying the direct evidence of the parties prior to hearing, can 
participate in the case in an intelligent fashion, leading to more 
effective use of conference techniques and more informed rulings at 
the hearing; (3) in a substantial number of cases, particularly 
those of less moment, the parties may be satisfied with their writ- 
ten presentations, and an oral hearing becomes unnecessary; and (4) 
the efforts of the parties at the oral hearing, if one is necessary, 
are confined to clarifying the major issues through informed cross- 
examination. Properly handled, written procedures should result in 
a more adequate record being produced in a shorter space of time. 

The objections to the use of written evidence take several forms: 
(1) Attorneys who are unfamiliar with the advance preparation of 
testimony and exhibits initially object to this procedure, but 
their hostility ameliorates as they acquire experience in its use. 
Today there are a number of experienced practitioners v^o advocate 
greater reliance on prepared testimony. (2) If the hearing date 
is significantly delayed, the written submissions may become obsolete 
or the affiants may be temporarily unavailable. This is a genuine 
problem which requires that the hearing take place shortly after the 
exchange of written evidence has been completed. (3) Some attorneys 
will attempt to undermine the usefulness of prepared testimony by 
holding back major elements of their case in order to surprise their 
opponents on re-direct. To the extent that this is permitted by the 
hearing examiner, the utility of written procedures is destroyed. 
The remedy is apparent: it must be made clear to attorneys that 
inadequate prepared testimony cannot be supplemented (and the oppo- 
sition surprised) by a later attenpt to cover the same matter on re- 
direct. (4) A related abuse of written procedures, the tendency of 
attorneys to "can" testimony in an overly general or argimientative 
manner, may also be controlled by prudent rulings of the presiding 
examiner. If the examiner is lax, the time spent in whittling away 
the improper surplusage from prepared statements may outweigh any 
benefits derived from their use. (5) Failure to exchange or study 
written evidence at an early point may limit the usefulness of 
written procedures. The exchange of written evidence can only 
achieve maximum effectiveness if all the parties, including the staff, 
carefully study the distributed material in advance of the prehear- 
ing conferences. The subsequent oral hearing may then be devoted 
almost entirely to cross-examination. If an appropriate period has 
been provided in which to study the written evidence, the examiner 
should expect everyone to be fully prepared to go forward on the date 
set. Excuses from private parties of conflicting engagements or lack 
of time should be dealt with firmly since the convenience 
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of the attorneys cannot be the controlling factor. Excuses from 
agency staff should be treated similarly, since the case should not 
have been designated for hearing unless the staff was in a position 
to work on the case. (6) Some attorneys argue that written proced- 
ures may lead to delays because the advance look at direct testimony 
allows the opposition more time to develop more questions for cross- 
examination , In contested licensing cases in which one party desires 
to delay the issuance of any certificate, examiners find it difficult 
to keep repetitive cross-examination under proper control. In rate 
proceedings, however, the delay motive is usually absent, and the 
opportunity for advance study serves its purpose of producing a more 
informative exchange of views at the hearing. 

The Committee has concluded that maximum use of written evidence 
should be encouraged. There has been sufficient e:sperience and suc- 
cess with written evidence in rate proceedings to justify a further 
shift away from the live testimonial process. The potential diffi- 
culties of written procedures may be controlled or eliminated by 
careful handling; and the original hostility to them of some attorneys 
and examiners has diminished as experience in their use has been 
acquired. This does not mean that the oral hearing will atrophy- 
cross-examination will still be required in most cases. But it does 
mean (1) that trial by surprise will vanish from rate proceedings, 

(2) that the opportunity for advance study will result in a more in- 
formative exchange of views both at the prehearing conferences and 
at the hearing itself, (3) that the oral hearing will be shorter and 
more useful, and (4) that the "hearing by interludes" will become an 
extraordinary rather than an everyday occurrence. The normal pattern 
should be a hearing without recesses that is largely if not entirely 
devoted to cross-examination of materials exchanged in advance. 

2. More effective use of conference procedures . There has 
been a great deal of uncritical discussion for and against the wider 
use of "prehearing conferences". Some people regard a prehearing 
conference as a failure if it does not result in wiping out the en- 
tire case by settlement; others view the prehearing conference as a 
cure-all which will remedy all the deficiencies of administrative 
hearings. It is for this reason that the Committee has avoided the 
label "prehearing conference" and has addressed its attention to the 
conditions required for fruitful conversations between the hearing 
examiner and all the parties prior to the hearing. The objectives of 
these conversations should be (1) to reach early agreement on import- 
ant procedural matters such as requests for information, the exchange 
of written testimony, the timetable for the hearing, and simplified 
methods of proof; (2) to exchange ideas on the merits of the case 
with a view toward elimination or simplification of some issues; and 

(3) to provide a convenient forum for the initiation of settlement 
negotiations between the parties. 
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The first objective, reaching agreement on important pro- 
cedural matters, may be handled in a conference held soon after 
the designation of the presiding examiner. In the most complex 
rate cases, especially when the hearing is to be held in Wash- 
ington, such a conference may also provide a useful opportunity 
to explore the simplification of the case. In simpler cases, 
or when the hearing is to be held away from Washington, a con- 
ference held before the parties and the staff have completed 
their preparation for hearing is not likely to result in 
crystallization of issues or agreement on anything other than 
procedural details. It will often be more expeditious and 
cheaper for all concerned to make these procedural arrangements 
by letter or telephone. 

Progress on the remaining objectives — simplification and 
settlement— is not likely until the parties have substantially 
completed their preparation for the hearing itself. The exchange 
of written testimony prior to the date set for the hearing assures 
that this preparation takes place and enhances the effectiveness 
of the conference technique. Both before and after the distribu- 
tion of prepared testimony, it may appear that additional data and 
information are needed by the parties in order to adequately com- 
plete their preparation; upon a proper showing, the examiner should 
work out arrangements for providing essential data. At the con- 
ference itself there should be a detailed exploration of the nature 
of each of the major contested issues involved in the proceeding 
and of the conflicting positions ^ich will be taken on each by all 
parties, including the staff. The general objective should be to 
identify those matters i^ich will be the subject of serious contro- 
versy, either as to the basic facts or as to the conclusions to be 
drawn therefrom. The staff should not expect, nor should it be per- 
mitted, to assume the blanket posture that it cannot set forth its 
position until all the evidence has been presented. Where its in- 
vestigation has revealed that an issue is presented, it should so 
state; on other matters the staff, even though it may not yet know 
what its ultimate position will be, can be expected to reveal the 
questions or problems which need to be fully developed on the re- 
cord. These requirements for disclosure of positions, of course, 
apply with equal force to all other participants. 

The hearing examiner should exercise imaginative leader- 
ship in exploring the possibility of handling certain types 
of problems on the basis of written materials, outside of the 
trial arena. The objective should be to identify specific 
issues and areas where the application of oral hearing tech- 
niques, on balance, does not make an important or useful con- 
tribution toward assisting the agency to arrive at an accurate 
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and informed decision. If it appears that there are areas in 
\(jhich such a decision might be reached, with a significant re- 
duction of the hearing time required, on the basis of written 
materials alone (either in the form of briefs or written evid- 
ence or both), the hearing examiner should so order. 

It is essential that all parties, including the agency 
staff, regard such conferences as an integral and vital part 
of the entire proceeding, to the same degree as the hearing 
itself. They should be expected to give adequate study, in 
advance of such conferences, to all material distributed in 
the case, and they should be expected to attend fully prepared 
for a useful discussion of all problems involved in the pro- 
ceeding, both procedural and substantive. In addition, they 
should come fully authorized to make binding commitments with 
respect to such matters. 

The most effective use of the conference technique would 
envisage the possibility, where it appears useful, of one or 
more later conferences, to be held after the parties have con- 
ducted further studies and investigations based upon the re- 
sults of the initial conference. There is no rigid rule here, 
but conferences should be held at such times and for such 
duration as may seem helpful and appropriate. 

The final step in the prehearing program should be the 
issuance by the hearing examiner of a prehearing order or rul- 
ing which should control the subsequent course of the proceed- 
ing. It is essential that the examiner be given the authority 
to dispose in this order of any procedural matters which he 
would be authorized to rule upon during the course of the pro- 
ceeding, irrespective of consent by the parties. 

In rate proceedings in which the "hearing by interludes" 
approach has been abandoned for a relatively continuous hearing 
preceded by advance exchange of prepared testimony and exhibits, 
the conference procedures will prove to be of maximum utility. 
Where these changes have not been made, the conditions for the 
most effective use of conference procedures do not exist and 
less must be expected of them. 

3. Enhancing the value of cross-examination . Despite the 
trend toward greater use of written procedures in rate cases, 
an oral hearing before a hearing examiner is usually provided. 
The cross-examination which takes place in open hearing pro- 
vides a more complete factual basis for a decision and allows 
the parties to fully develop t^eir positions in a flexible and 
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intimate environment. All participants in rate hearings — staff, 
practitioners, hearing examiners- -state that cross-examination 
is useful in testing assumptions, exposing underlying methods, 
reducing the temptation to make extreme assertions in prepared 
testimony, and in giving flesh-and-blood "aliveness" to a 
proceeding which in other respects is largely dependent on 
written materials. But there is also agreement that much of 
what transpires under the guise of cross-examination is really 
argument; that a good deal of it is repetitious or captious; 
and that no completely effective way to control cross-examina- 
tion has been found. The Committee concludes that doctrinaire 
proposals to limit cross-examination should be rejected, but 
that several measures designed to enhance its value should 
be considered by individual agencies. 

a. Limited use of written interrogatories . In most 
rate cases the basic facts are not in dispute, although the 
parties are not always completely candid in revealing all the 
details unfavorable to their position. The real quarrel is the 
significance or interpretation to be given the basic data. The 
absence of hotly disputed issues of fact and of credibility 
issues has led to some experimentation with written interroga- 
tories as a substitute for cross-examination. Thus far the 
bar is hostile and the experience is very limited. A major 
virtue of cross-examination is that counsel can mold his suc- 
ceeding questions depending upon the answers obtained from the 
witness. Written interrogatories lack this flexibility. If 
successive rounds of interrogatories, each based upon the 
written answers obtained in the preceding rounds, are required, 
the process is likely to be more time-consuming than the more 
customary procedure. However, informal interrogatories addressed 
to counsel after exchange of direct testimony and prior to 
cross-examination may often save much waste motion. For ex- 
ample, if the amounts included in a particular item in an ex- 
hibit are unclear, advance notice that this matter will be 
raised at the cross-examination session will provide an accurate 
answer and obviate the unen lightening spectacle of the witness 
fumbling through his papers before stating that he is uncertain 
but will supply the information later. 

b. Controlling excessive cross-examination . A 
common refrain of participants in rate cases is the undue 
length and repetition of cross-examination, particularly in 
cases with many parties. In part this is but a natural feel- 
ing by advocates that the "other fellow" wastes everyone's 
time without contributing to the revelation of truth. In part 
this criticism also reflects the genuine difficulty that exam- 
iners have in making decisive rulings in proceedings in which broad 
substantive standards make relevancy always a matter of degree. 
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To the extent that these factors are responsible, the problem 
is not susceptible to procedural reform. The Committee is con- 
vinced, however, that a shift in current attitudes on the part 
of hearing examiners would effect a desirable reduction of cross- 
examination which is excessive under any view. 

At present, hearing examiners have sufficient authority 
to restrict repetitive and captious cross-examination, but in 
many instances it is not adequately exercised. A wiser and 
firmer application of present powers would do much to solve the 
problem: (1) an emphasis on the early formulation of issues 
through a prehearing conference held after exchange of written 
evidence; (2) strenuous efforts to perfect exhibits and pre- 
pared testimony, since generality, incompleteness, and argu- 
mentative material in written evidence encourages prolonged 
cross-examination; (3) alignment of the parties into meaningful 
groups for purposes of cross-examination; and (4) a discerning 
application, where necessary, of the examiner's present power 
to limit duplicative cross-examination by persons having the 
same interest. But forceful leadership by able examiners 
combined with cooperation on the part of skilled counsel, by 
themselves, may not be enough. The attitude of examiners favor- 
ing the "right*' of the cross -examiner to ask questions and re- 
solving all doubts in his favor needs to be modified by a skep- 
ticism requiring the cross -examiner to justify any lengthy exam- 
ination . 

c. Discretion to limit cross-examination . Governing 
statutes require a "hearing" in rate cases and the Administra- 
tive Procedure Act guarantees "such cross-examination as may be 
required for a full and true disclosure of the facts." There 
are situations, however, in which the "full and true disclosure 
of the facts" does not require cross-examination. In these 
situations examiners should not hesitate to limit or refuse 
cross-examination. The concern should not be with abstract 
notions of "the right to cross-examination" or the classification 
of the proceeding as rulemaking or adjudication, but with the 
helpfulness of cross-examination in exploring particular issues. 

^' Improved performance by hearing examiners . The trend 
of events, including the recommendations of the Administrative 
Conference, is to place greater power and discretion in hear- 
ing examiners to control the handling of formal proceedings. 
These changes make it increasingly important that individual 
hearing examiners have the capacity and willingness to make 
prudent use of these enhanced powers. Advances in the powers, 
status, or salary of hearing examiners should carry a concomi- 
tant responsibility for higher standards of professional per- 
formance. Changes in attitude on the part of hearing examiners, 



- 34 - 



or in the environment in v?hich they must operate, may be required. 

The rules of agencies exercising rate functions, with minor 
exceptions, grant to hearing examiners the powers required to pre- 
side over formal proceedings. In some agencies, such as FPC, 
examiners also are given discretion to limit cross-examination 
by intervenors, to limit the number of expert witnesses, and to 
require advance distribution of proposed exhibits and prepared 
testimony. There is general agreement that examiners have all 
the authority necessary to limit the tactical disputes of 
counsel, to keep the record and the issues fairly clear, and 
to prevent fishing expeditions and repetitive cross-examination. 
Several possible exceptions, however, limiting the authority 
of hearing examiners in the conduct of proceedings, should be 
considered by individual agencies: (1) incomplete authority of 
ICC examiners to issue subpoenas duces tecum ; (2) inability of 
examiners in several agencies to conclude a prehearing confer- 
ence with a definitive order in the absence of a stipulation by 
the parties; and (3) the interruption and delay sometimes caused 
by agency consideration of interlocutory appeals from examiner 
rulings during the hearing. 

The major complaints concerning the performance of hearing 
examiners fall into three categories: (1) insufficient control 
over the hearing, resulting in unnecessarily long records and 
delay; (2) occasional instances of headstrong behavior seemingly 
indicating that the examiner believes it is his function to 
ignore agency policy or accepted rules of decorum if he dis- 
likes them; and (3) delay in the completion of initial deci- 
sions and their uneven quality and excessive length. Some of 
these problems are not amenable to solution by general rule 
since they involve personal relations or individual character- 
istics. Others rest in the realm of experience or judgment. 
Yet the complaints are sufficiently strong and recurrent so that 
possible methods of improvement deserve careful consideration. 

(1) The basic solution to the relative inadequacy of given 
hearing examiners lies in creating the conditions which in the 
long run will contribute toward the recruitment and retention 
of the highest possible caliber of lawyers for hearing examiner 
positions. Various aspects of the long-run task of improving the 
average caliber of hearing examiners are being considered by 
the Committee on Personnel. 
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(2) Improved performance by existing hearing examiners is 
likely to result from personnel policies which reflect an under- 
standing approach to the hearing examiner and his work. The 
measures which are appropriate will vary in different agencies 
but might include one or more of the following steps: better 
offices and working facilities for hearing examiners; better 
secretarial assistance; informal contacts with agency heads; 
use of a chief hearing examiner rather than agency staff to 
supervise or criticize their work; etc. The objective should 
be to cut down the sense of isolation from the agency which 
sometimes exists, and to reduce morale problems which affect 
the quality and quantity of examiners' work. 

On the other hand, examiners must inevitably earn dignity 
and respect by the quality of their performance rather than by 
prima donna behavior. Hearing examiners should not let career- 
ists in their midst persuade them to doubt these obvious truths; 
first, that they are arms of the agencies and have an obliga- 
tion to apply agency policy as they can best ascertain it; and 
second, that the agency, which has the ultimate responsibility 
to see that statutory policies are given effective implementa- 
tion, cannot abdicate control to them of the processing of 
cases and the disposition of the agency's workload. Examiners 
should expect the highest professional standards of performance 
and conduct from one another. When faced with conditions of 
urgency, examiners should respond as other professional people 
do — by working longer hours or obtaining special assistance. 

The "independence" of hearing examiners and the protections 
afforded them by Section 11 of the Administrative Procedure Act 
have been valued as insuring impartiality. On the other hand, 
it has been argued that in cases not involving agency enforce- 
ment policies or credibility issues these protections are pur- 
chased at too high a cost. Greater agency control over hearing 
examiners would result, it is said, in more responsiveness on 
the part of examiners to agency views and more flexible use of 
experienced personnel. The Committee, which has concluded that 
the independent hearing examiner should retain a vital role in 
rate cases, feels that appropriate supervision and flexibility 
is allowed under present arrangements. In large part the dif- 
ficulties are caused by agency failures to exercise supervision 
in a diplomatic manner or by a tendency on the part of some 
examiners to resist any agency measures designed to affect 
them in the expeditious disposition of matters pending before 
them. 



- 36 - 

^ Agency supervision of hearing examiners may properly take 

*-^ a number of forms; 

(1) Rate proceedings require technical skills and special- 
*^ ized experience of a high order. Many new examiners may lack 

these skills initially, and some older ones need training as 
new techniques and problems come along. The purpose of exam- 
iner "independence" is to insure a free and unbiased determina- 
tion of the facts at issue in individual cases. Encouraging 
or requiring examiners to attend classes, lectures or confer- 
ences dealing with techniques of cost accounting or current 
technical problems in rate cases would not violate the spirit 
or letter of the Administrative Procedure Act. An improvement 
in the technical skills of examiners as a result of study pro- 
grams, periodic conferences, etc, would produce substantial 
dividends . 

(2) Informal contacts between agency heads and examiners, 

or between staff officials and examiners, may serve a useful pur- 
pose in informing each group of the problems faced by the other. 
In several agencies, especially CAB and FPC, the hearing ex- 
aminers have made useful contributions to procedural reform in 
this way. These contacts also improve the examiners' sense of 
participation in the total enterprise and encourage them to 
* produce the type of initial decisions which are most useful to 
the agency heads. If the agency, for example, obtains the most 
benefit from initial decisions containing page references to the 
record, examiners will tend to respond to informal suggestions. 
Undue length of decisions may likewise be curtailed. 

(3) Day-to-day supervision of the expeditious completion 
by hearing examiners of their work is best provided by a force- 
ful and able chief hearing examiner. Criticism that will be 
resented from another source is likely to be taken to heart if 
it comes from an understanding peer. The chief hearing examiner, 
however, must do more than serve as a conduit through which 
criticisms and comments from agency heads and staff may be 
funneled to examiners; a major part of his duties should be the 
development and encouragement of examiner- imposed standards. 

4 Periodic discussions among the examiners should help to formu- 
late these internal standards of conduct and performance. 

-y (4) The Administrative Procedure Act does not prohibit the 

flexible use of hearing examiner personnel for tasks closely 
related to the decisional process. The requirement that hearing 
examiners "shall perform no duties inconsistent with their dut- 
ies and responsibilities as examiners" was designed to prevent 
possible bias from use of hearing examiners in investigative 
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or prosecutory tasks. Where workload considerations make it 
desirable, it is proper for hearing examiners to assist agency 
heads in the preparation of final decisions, to serve on employee 
boards having appellate Jurisdiction over exceptions to initial 
decisions, or the like. The rigid view of some hearing examiners 
that it is improper to use their services except in oral hear- 
ings and preparing initial decisions is without merit. 

(5) When all else fails, the agency should not be hesitant 
to initiate formal proceedings against examiners who are recal- 
citrant or incompetent. If it were known that agencies would 
take steps to eliminate hearing examiners who treated their 
jobs as a prolonged semi- retirement or failed to respond to 
proper agency directives, diligent performance would become 
habitual in all agencies. In the long run, better selection 
and higher pay might then raise the average caliber of the hear- 
ing examiner corps. 

In general, the Committee recognizes that, as in the case 
of any other professional group, the hearing examiner corps 
includes many who live up to the highest professional standards 
of performance and conduct, as well as some who fall short of 
the mark. There is evidence, however, that where criticisms 
or complaints have been directed against hearing examiner per- 
formance, some examiners have been inclined to show less con- 
cern with the merits than with a seeming threat to their in- 
dependence and "status c" It is our view that, all in all, the 
hearing examiner corps might well profit from a shift of em- 
phasis in its own mind, from concern over problems of independ- 
ence and status, to a greater concern with the goal of bring- 
ing the entire hearing examiner corps to the highest possible 
professional level of performance and conduct. 
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E. Improving the Decisional Process 

IT IS RECOMMENDED THAT: 

5. Because of the complexity and size of major 
rate proceedings, hearing examiners should have 
access to specialized advice and assistance of a 
disinterested nature in analyzing the record , 
preparing schedules of data^ providing a sounding 
board for ideas, and the like, subject to the 
followin g limiting principles : 

a. The exclusiveness of the record as the 
basis of the decision, subject to proper official 
notice, must be maintained . 

b. Off-the-record communications between 
the presiding examiner and members of the agency's 
staff participating in the hearing should be govern- 
ed by the aame principles made applicable to out- 
side participants by Recommendation No . 16^ adopted 
by the Administrative Conference on June 29, 1962 . 



The ultimate responsibility for the fashioning of accurate 
and wise decisions rests with the agency heads. The goals of 
the decisional process should be to allow them to exercise this 
function as speedily and intelligently as possible. Measures 
having this purpose fall into two major categories: (1) those 
which, by delegating authority to subordinates, reserve the 
energies of agency heads for important policy decisions while 
maintaining their effective control over the over-all process; 
and (2) measures which condense to manageable proportions, with- 
out distortion of the issues, cases on which the agency heads will 
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vote, assist them in applying their own judgment %o the case, 
and provide help in rendering an intelligent and prompt de- 
cision. In addition, the desirability of continuing the present 
agency discretion to omit the intermediate decision procedure in 
rate cases is considered. 

1. Role of hearing examiners in the decisional process . 

a. Greater reliance on hearing examiner's initial de - 
cision . Further opportunities exist in some agencies for mini- 
mizing the outlay of energy devoted to cases in which the agency 
heads agree with the disposition adopted by the hearing examiner. 
The ICC, for example, has not recently employed summary affirmance of 
the hearing examiner's decision in rate cases even in instances 
where its own final report follows exactly the same lines. The 
reasons urged in support of the practice- -that the agency heads 
should respond to each of the parties' exceptions and that 
hearing examiners' reports are too long--are not meritorious in 
many cases. If exceptions lack substance and the basic issue 
has been adequately dealt with in the examiner's report, summary 
affirmance is not improper. Examiners can be encouraged to write 
shorter reports, or a summary of the report might be prepared 
and inserted in the published reports along with the affirming 
order. Greater use of summary affirmance would produce the 
following benefits;: (1) relieve agency staff and commissioners 
from a degree of work on the more routine cases; (2) encourage 
examiners to prepare decisions in accordance with agency policy 
by publicizing the instances in which the agency accepts their 
work; and (3) expedite the time of final disposition in a sub- 
stantial number of cases. 

In other agencies, such as the FPC, individual cases are 
each so complicated and important that summary affirmance has 
less possibilities. There are usually one or more issues on 
which the examiner's views are modified or rejected, and a com- 
prehensive examiner's decision is likely to include some state- 
ments or reasoning which the Commission, for one reason or 
another, prefers not to include in its final precedent-making 
decision. 
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b. Agency discretion to omit the hearing examiner's 
decision . The Administrative Procedure Act contains a general 
rule that the presiding officer must initially decide a case in 
which a determination is required to be made on the basis of a 
record, if the agency does not require the entire record to be 
certified to it for initial decision. Even if the case is certi- 
fied to the agency, the intermediate decision procedure, with 
opportunity for the parties to file exceptions and argument dir- 
ected against a non- final disposition, is prescribed. However, 
rate cases and initial licensing are excepted from these require- 
ments by two separate dispensations: 

(1) Since rate cases are not subject to the separation-of- 

f unctions provisions of section 5(c), any other officer qualified 
to preside at hearings may make the initial decision. The major 
effect of this is to allow the initial decision to be prepared 
by an agency staff member or by a hearing examiner other than 
the one who presided at the hearing. In practice, this excep- 
tion appears to be used only when the examiner who presided at 
the hearing becomes unavailable or fails to prepare a decision 
for an unreasonable period of time. Except in situations of that 
kind, this alternative makes little sense since the familiarity 
with the case acquired at the hearing by the first examiner is 
entirely lost when the intermediate decision is prepared by 
someone else. 

(2) The option of bypassing the hearing examiner by certi- 
fying the case to the agency heads for initial decision is 
broadened "in rulemaking or determining applications for initial 
licenses." In these instances the initial or recommended de- 
cision may be replaced by a tentative agency decision or a 
recommended decision by "any responsible officer"- -or, upon 

an agency finding "upon the record that due and timely execu- 
tion of its functions imperatively and unavoidably so requires 
a . , " all such intermediate steps may be omitted. Administra- 
tive Procedure Act, section 8(a). Since most rate cases are 
included in the definition ^ of "rulemaking," this provision 
allows the omission of the intermediate procedure when the 
proper finding can be made. The ICC routinely makes this 
finding in all suspension cases, unless the proponent of the 
suspended rate agrees to a voluntary continuance of the suspen- 
sion until the proceeding is concluded. The FCC omits the 
hearing examiner's reports in most of its common carrier rate 
cases, largely on grounds that the examiners are unfamiliar 
with the specialized problems of this small group of cases. On 
the other hand, CAB and FPC rarely omit the examiner's decision, 
believing that the crystallization of the case by the initial 
decision and exceptions to it enable a better and earlier 
final decision. 






f* 



. 41 . 



The issue is \^hether agency discretion to omit the hearing 
examiner's report in rate cases should be curtailed or eliminated. 
Once again, the special characteristics of most rate cases must 
be kept in mind. Although handled by adjudicatory techniques, 
rate cases turn on broad factual or policy questions rather than 
on narrow issues of disputed fact. Credibility is rarely in- 
volved. The decision is usually derived by applying national 
policy, as interpreted by the agency, to estimates and conclu- 
sions drawn from the facts. In this type of case the preserva- 
tion of demeanor evidence, and the reactions of the presiding 
officer at the hearing, are less essential than in many other 
types of cases. However, since the agency members do not have 
time to preside at hearings or read the entire record, they must 
become informed concerning the record through the work of 
assistants of some kindo The hearing examiner brings exper- 
ience and impartial judgment to this task, factors which com- 
bined with the familiarity acquired by exposure to the case at 
the hearing provide strong arguments for the preparation of a 
report by the hearing examiner rather than someone from the 
staff. 

If these assumptions are taken as the starting point, the 
various alternatives permitted by the Administrative Procedure 
Act in rate cases are drastically reduced. Consideration of the 
somewhat negligible differences between a "recommended report" 
and an "initial decision" can also be ignored because all major 
rate agencies employ a procedure which makes the examiner's 
decision final if no exceptions are filed or the agency does 
not move to stay its effectiveness. (In the ICC the examiner's 
product is referred to as a "recommended report and order" but 
by agency rule it has the full effect of an "initial decision" 
as used in the Administrative Procedure Act.) The practical 
alternatives are as follows: 

(1) Full compliance with the usual procedure, that is, the 
issuance by the hearing examiner who presided at the hearing of 
an initial decision which becomes final, subject to exceptions 
taken by any of the parties or review by the agency on its own 
motion. Under this procedure the familiarity acquired by the 
hearing examiner during the proceeding is utilized and the 
parties have full opportunity to fire away at a tentative form- 
ulation of agency policy as applied to the facts of the par- 
ticular case. 

(2) The agency, upon a finding that due and timely execu- 
tion of its functions so requires, can omit the intermediate de- 
cision procedure entirely and make the final decision itself 
without any intervening steps. In doing so, it might utilize 
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- the examiner's experience in either of two forms: a private 
3, report summarizing the facts and issues, or a draft of a pro- 
» posed final decision. On the other hand, it might ignore the 
t examiner altogether and employ a member of the agency staff to 

. prepare either a report of the hearing or a draft decision for 
its consideration. The rejection of the examiner's experience 
and knowledge is unwise for several reasons: (1) inefficiency 
because of failure to utilize his familiarity with the case; 
(2) the quality of decisions prepared from a cold record tends 
to be lower; and (3) reduced participation of the parties in 
the decisional process. So far as is known, the procedure of 
avoiding the hearing examiner altogether is used only in a small 
nxomber of common carrier rate cases at the FCC. The real 
alternatives, except in emergency situations or where the pre- 
siding officer becomes unavailable, are to publish and allow 
exceptions to the examiner's report or to utilize it secretly 
in reaching a final decision. 

The saving of time involved in omitting the initial de- 
cision, even if it is assumed that the parties' exceptions do 
•' not contribute to a prompter decision by the agency heads, is 

* from 30 to 45 days -- the time required to serve the examiner's 
report and await the filing of exceptions. Against this modest 
saving of time must be weighed the benefits derived from more 

^ complete party participation and the publication of the exam- 

iner's decision: (1) A substantial number of cases, varying 
from 10 per cent to 30 per cent of decisions on the merits, 
become final because the initial decision is not stayed by the 
filing of exceptions or agency action. The additional work on 
the part of decisional personnel which is required to process 
those cases to a final decision is substantial. (2) The elim- 
ination of the opportunity of the parties to file exceptions 
to an initial decision is likely to have a significant effect 
on the quality of final decisions as well as the acceptability 
of the entire process to the parties. The very process of fil- 
ing exceptions to an examiner's initial decision serves to de- 
hydrate the case and to cut it down to more manageable pro- 
portions, so that it can be dealt with more effectively by the 
agency « Thus party participation, which has some value in its 
own right, helps agency heads and their personal assistants 

"^^ acquire a mastery of the record on which decision must be made. 

•^ On balance, the Committee feels that the situations in which 

• the initial decision should be omitted are relatively rare. 

Routine elimination of the initial decision in the ICC and FCC 
should be re-examined, along with other measures (such as re- 
duced review in the ICC) which might save a comparable period 
of time in average processing. On the other hand, the Committee 
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does not feel that agency discretion to omit initial decisions in 
4 rate cases under the present provisions of the Administrative Proced- 

^ ure Act should be eliminated altogether. 

** c,^ Wider consultation on the part of hearing examiners to 

provide them with needed assistance . Two separate exemptions operate 
to exclude all rate proceedings from the separation-of -functions re- 
quirements of section 5(c) of the Administrative Procedure Act: (1) 
Section 5 is applicable only to a part of adjudication and never to 
rulemaking. Under section 2(c) of the Act, the definition of rule- 
making includes "the approval or prescription for the future of rates 
. o . /' (2) Subsection (c) of section 5 provides a further exemp- 
tion of "proceedings involving the validity or application of rates, 
of "proceedings involving the validity or application of rates, faci- 
lities, or practices", thereby adding reparations cases to those 
rate cases of future effect already exempt under the first provision. 
The wisdom of exempting rate proceedings altogether from the require- 
ments of section 5(c) has been questioned by responsible authorities 
and the Committee has addressed itself to the broad issue of the 
nature and scope of consultation on the part of hearing examiners 
which is appropriate in rate cases. In general, the Committee con- 
cludes that: (1) as the Administrative Procedure Act appears to 

* recognize, a wide degree of consultation is appropriate in rate cases; 
(2) consultation of hearing examiners with staff members participa- 
ting in the hearing should be subject to the rules relating to ex 
parte communications with outside participants previously adopted by 
the Administrative Conference (Recommendation No. 16, June 29, 1962); 
and (3) hearing examiners, in exercising their individual ideas of 
propriety and helpfulness in deciding whether to discuss their cases 
with other persons, should not be restrained by the widespread but 
false notion that hearing examiners must operate in complete isola- 
tion o 

The complex nature of many rate proceedings makes it necessary 
for an initial decision to reflect understanding of accounting pro- 
cedures, engineering terms, and statistical data. Even if a hear- 
ing examiner is able over a period of years to acquire expertness 
in these varied disciplines, the days required to perform detailed 
analysis of exhibits or elaborate computations is often an ill-use of 
such an examiner's time. If the examiner lacks these skills, depriv- 
ing him of any opportunity to consult on an informal basis with some- 
one who has them results in an initial decision which is less inform- 
ed and useful than it might be. Instead of reflecting the examiner's 
independent judgment, it reflects his ignorance. Use of specialists 
♦* to aid in analyzing the record, to serve as a sounding board for 

ideas of the hearing examiner, to prepare schedules of data in sup- 
port of conclusions already reached, or the like, is not an invasion 
of the examiner's prerogative or a departure from the parties' desire 
to have an initial decision reflecting the examiner's independent 
judgment . 
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* We emphasize the need for assistance and consultation because 

an attitude has grown up in recent years of considering anything other 
than complete isolation of the hearing examiner as somehow improper. 
The exaggerated concern with ex parte communications engendered by a 
few flagrant instances of wrongdoing and by repeated discussion has 
created a climate in which many examiners are hesitant to talk over 
the problems they are wrestling with in their cases even with one 
another. Practices which are everyday occurrences with many of our 
ablest judges (e .£, , researching a point in the library to supply 
facts and argument relating to a policy choice; utilizing a disinter- 
ested person for an abstract discussion of ideas relating to a ques- 
tion of law presented in a case; using a law clerk or other subordi- 
nate as a sounding board for ideas or as eyes-and-ears in carrying 
out detailed research; etc.) are avoided not because the hearing 
examiner feels he would not benefit by them but solely because they 
might expose him to foolish or unreasonable criticism. The intelli- 
gent and informed participation of a hearing examiner cannot be pro- 
duced by cutting him off from his prior experience, his daily con- 
tacts, the insights sometimes available in the library, or the oppor- 
tunity to exchange views with disinterested persons. The prevailing 
climate which induces hearing examiners to operate in an intellectual 
vacuum can and must be changed. 

The judgment as to whether a particular consultation is desir- 
able or proper should be left to the discretion of the individual 
hearing examiner. As with our judges, individual hearing examiners 
can be expected to have differing notions of what, within the zone 
of propriety, is helpful and appropriate for them. But they should 
not be restrained from talking over their problems with disinterested 
persons by a fear of criticism prompted by the current overemphasis 
on the dangers of ex parte communications. 

The real issue, the Committee believes, is not whether hearing 
examiners should receive assistance or engage in consultation, but 
the manner and form in which these activities should be carried on. 
Three policy objectives must be kept in mind: (1) the exclusiveness 
of the record as the basis of the decision, subject to proper offi- 
cial notice, must be maintained; (2) the dangers of ex parte argument 
by participants in the case should be avoided; and (3) the appearance 
of impropriety, as well as its actuality, should be avoided. In 
applying these objectives, agency guidance may sometimes be approp- 
riate but the fundamental choice whether or not to seek or allow a 
given consultation must be left to the integrity and judgment of the 
individual hearing examiner. Within the broad limits of propriety, 
the parties are protected if the examiner includes in his report the 
information and argument relating to law and policy which he has 
actually relied upon, whatever its source, for the matter is then in 
the open and may be raised in exceptions to the initial decision. 
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Some illustrations may indicate the general limits of propriety 
^ without necessitating detailed discussion. (1) Discussions with 
r^ Staff members participating in the case as lawyers or witnesses 

should be kept on the same basis as with outside participants; that 
* is, the discussion should be limited to procedural or other matters 

falling within the traditional ex parte area or all the parties should 
be notified or present. Recommendation No. 16, adopted by the Admin- 
istrative Conference on June 29, 1962, although limited in its appli- 
cation to contacts with outside persons, states principles which the 
Committee believes should also be applicable to off -the -record com- 
munications between presiding examiners and staff participants in 
the hearing. (2) On the other hand, an informal discussion with an 
agency staff man not involved in the particular case and whose dis- 
interested approach is not contamdLnated by a prior commitment on the 
particular question, may be appropriate and useful. The setting in 
which the consultation occurs, of course, is of great importance. 
The casual use of a technician as a walking encyclopedia is harmless 
(and usually within the confines of judicial or official notice) . 
Informal discussion of a question of law with a staff lawyer in the 
agency cafeteria is also innocent, providing the lawyer is not en- 
gaged in the case nor a partisan advocate on the question. Discus- 
sion of questions of law and policy, and the generalized facts rele- 
^ vant to them, is proper in situations in which discussion of the par- 
ticularized facts at issue in a given case would not be. 

In summary, although the basic principle of fairness which under- 
lies separation-of -functions ideas is applicable to ex parte consul- 
tation with participants in rate proceedings, the complexity and 
policy dimensions of rate cases justifies a more relaxed practice of 
consultation with disinterested non-participants. The individual 
hearing examiner, within these general limits, should be entrusted 
to make this judgment for himself. 

Where elaborate assistance is required by hearing examiners, 
the form in which it is made available may take one of several pat- 
terns. Temporary assignment of an accountant or rate specialist 
from the agency's staff to assist an examiner in analyzing exhibits 
or preparing schedules may often be the most convenient method. 
Where a group of examiners require assistance on a fairly regular- 
ized basis, permanent employment of specialists in the Office of 
Hearing Examiners has the advantage of making assistance more readily 

, accessible. In some agencies, a special staff of lawyers and spec- 
ialists might be created which would assist both hearing examiners 
and agency heads in the decisional process and which would remain 

« to some extent removed from the staff ,. although hot isolated from 

all contact. The important point, whichever pattern of organization 
is chosen, is to insure that the assistance is disinterested, shar- 
ing the commitment of the deciders to produce the best decision 
possible . 
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2, Delegation of decisional authority ♦ Under the impetus of 
reorganization orders and statutory amendments, several agencies are 
making greater use of employee boards or hearing examiners by dele- 
gation of decisional authority. The ICC has established a Rates and 
Practices Review Board which functions as an appellate body review- 
ing the decisions of hearing examiners, subject to petitions for 
reconsideration filed with Division 2. The Review Board began full 
operation in early 1962 and is now disposing of 15 to 25 cases per 
month. The CAB, pursuant to Reorganization Plan No. 3 of 1961, took 
the different course of delegating to hearing examiners the Board's 
authority to make decisions in air safety and. economic proceedings, 
with the Board retaining a discretionary right to review. 

The objectives of these devices are meritorio\ «5: (1) to 
relieve the agency heads from a needless burden of minor decisions, 
leaving them more time for their other responsibilities; and (2) 
to expedite the final decision of contested cases. The problems 
created by delegation, however, may be significant in some situa- 
tions: (1) if delegation goes too far, the effective opportunity 
of the parties to obtain review of initial decisions may be im- 
paired; (2) on the other hand, if access to the agency heads 
remains common, a more cumbersome process is substituted for a 
simple two-step process; and (3) where employee boards are util- 
ized, there must be sufficient workload to utilize the services 
of the board members on a full-time basis, and a judgment that 
the services of these experienced men are best spent in this way. 

The utility of delegation devices depends upon workload and 
other considerations peculiar to each agency. Each delegation of 
decisional authority should be considered on its own merits in 
relation to the problems it was intended to solve and the alterna- 
tive solutions that were available. The recent steps taken by 
CAB and ICC have not been in effect for a sufficient period to 
allow confident evaluation. The Committee recommends that the 
Administrative Conference, or any successor organization, review 
and evaluate the use of employee boards and decisional delegation 
at some future time on the basis of a longer period of operation. 

3. Greater participation in the decisional process by agency 
heads . It is possible to take the position that agency procedures 
should be designed to allow the professional staff of an agency to 
dominate the decisional process. The justification of such a posi- 
tion would be that the staff comprises the only group in the agency 
with specialized knowledge and interest in regulatory problems, as 
against an uninformed, often lazy, and peripatetic group of men who 
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-^ temporarily occupy chairs as commissioners. In rejecting this 
^"^ position, we start with the premise that the President and Congress 
, have placed responsibility in the integrity and judgment of the 

agency heads, that they can inform themselves concerning the work 
of the agency, and that the attitudes and experience which they bring 
from the outside (which is often "political" in the larger and finer 
sense of the word) are a means of democratic control over the other- 
wise headless fourth branch. 

It cannot be expected that an agency head can regularly give 
his personal attention to the massive records in the rate cases 
which reach him for decision. The demands on his time (general 
administrative work, legislative hearings, formulation of policy 
in the form of rules, licensing and other cases of an adjudicatory 
character, public appearances, etc.) are much too formidable to 
permit anything more than an occasional contact with the record 
in a case of special interest to the particular commissioner. His 
knowledge of the case must be obtained from sources ixtoich are more 

succinct and manageable* 

• .. 

4 What are the potential sources of information and insight? 

Are they adequate to perform the job of revealing the facts relevant 
^^ ^^ intelligent resolution of the legal and policy questions 

• which the case presents? In most rate agencies, six major sources 
of information must be considered: 

(1) The initial decision of the hearing examiner serves as a 
prime source of enlightenment except in the classes of cases in FCC 
and ICC where it is omitted. Methods of inq) roving the quality of 
examiner decisions, and sometimes shortening their length, dis- 
cussed at an earlier point, will make them more useful to agency 
heads. In any event, the initial decision tends to filter out 
numerous secondary issues and focus the attention of everyone on 
the maior issues. 

(2) The exceptions ana briefs of the parties will also be ot 
great help. If the case is complicated or the parties are numerous, 
the length of the briefs may be such that the agency head is unable 
to give them his careful personal attention, but usvially he should 

M be expected to read them with care. 

(3) Oral argument will highlight the essential portions of the 
^^ case. The number of cases in which oral argument is heard, however, 

may be quite small if the caseload is heavy as in the ICC. In all 
agencies major rate cases will usually receive oral argument. 

(4) Every agency provides some additional staff assistance to 
agency heads in analyzing the bulky records and condensing the 
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materials mentioned above, although the form in which this assistance 
is given is quite variable. In the ICC, for example, attorney ad- 
visors in the Bureau of Rates and Practices prepare a draft of a 
• proposed final decision for consideration by the agency heads who 
^ will pass on the case. This document will not analyze the pros 
« and cons of various issues, but will summarize the facts and dis- 
pose of the issues; in a number of the most important cases, however, 
an explanatory memorandum or alternative drafts of a final report 
will provide further analysis. In the FPC, on the other hand, a 
special group of decisional personnel, later employed in the writing 
of the final decision, will first prepare an analysis of the case for 
the use of the agency heads. The usefulness of these documents, of 
course, varies with the competence and workload of the persons pre-'' 
paring them. 

(5) Each agency head, with rare exceptions, will have one or 
more personal assistants in his own office who may be assigned to 
prepare memoranda and advice tailored to the agency head's needs 
and views. Help of this type varies from three or four assistants 
per commissioner in ICC to one per commissioner in most of the other 
agencies. 



To a varying extent from agency to agency, members of the 
^* agency's staff may participate in the final decisional process by 
advising, commenting, or providing special help. In some agencies, 
such as ICC, this assistance generally takes a formal pattern of 
request from agency head followed by written reply by a bureau 
director or another member of the staff. In others, such as the FPC, 
where the top-level staff personnel attend Commission meetings, it 
takes more variable and flexible forms. 

Whatever the particular pattern, the mass of material result- 
ing from the hearing, the initial decision, the exceptions, and 
the decisional process must be presented in a form that is in- 
telligible to the agency heads by means of effective staff assist- 
ance or all that has gone before will prove to be an elaborate 
charade, unrelated to the actual grounds of decision. The ob- 
jective should be to provide agency heads with the information 
they need to reach satisfactory conclusions on both factual and 
policy issues, without flooding them with more than they can use- 
fully handle. 

There are several issues with respect to the manner in which 
1,-* the decisional process is carried on at the various rate agencies: 
(1) the adequacy of the assistance provided to agency heads, either 
as part of their offices or as a separate service to the agency 
heads as a group; (2) the extent to which staff members should 
participate in the final decisional process; and (3) the desir- 
ability of issuing agency opinions under the name of individual 
conmissioners . 
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a. Need for adequate assistance for agency heads . Tt\ tlie 
ICC the offices of individual commissioners provide sufficient 
personal assistance; in the other agencies it is not clear that 
this is so. Each agency head needs a good right hand to dig into 
questions that bother him. A personal assistant becomes familiar 
with his chief's policy views and is likely to do an effective job 
of providing information and analysis that is relevant to them. This 
is particularly important for commissioners other than chairmen, 
since they do not have the same control over and ease of access 
to staff resources. In general, each agency head should be 
provided with two able assistants— usually a lawyer and a technicalman 
(engineer, accountant, rate analyst, etc.). The particular re- 
quirements in each agency should depend upon its over-all workload. 

Much of the assistance needed by agency heads, however, can 
sometimes be more efficiently provided by an independent group of 
decisional personnel serving the agency heads as a body. Summariza- 
tion of records, analysis of issues, preparation of opinions, and 
other tasks can be performed for all agency heads without undue ex- 
pansion of individual offices and duplication of work. 



• b. Desirability of consultation with staff during the 

• decisional stage . The extent of consultation by agency heads with 
^ members of the agency staff varies at present. The FPC discusses 
cases ripe for decision in the presence of its general counsel 
and his chiBf assistants and the heads of the various q)eratiqg bureaus, 
These staff members respond to questions, largely relating to law 
and policy, put to them by the commissioners and occasionally will 
volunteer comments. Less often, other members of the agency staff 
possessing expert knowledge on the subject under discussion may be 
called into the conference room, although the individuals who worked 
on the case are not consulted in this manner. Moreover, the 
opinion-writing staff talks quite freely with hearing examiners 
and staff members. The ICC, where agency staff does not partici- 
pate in the preparation and hearing of rate cases, consults with 
the review attorneys or report writers who serve as opinion 
writers for the commissioners, but consultation with others in 
the agency is very limited. The informal conduct of rate cases 
in FCC more closely resembles the FPC practice, while the CAB 
m falls in an intermediate position with respect to consultation. 

Two major alternatives to informal consultation during the 
f^' decisional process should be considered. One would be to deny 

the agency heads any expert assistance whatever, limiting them 
to the adversary presentation in the briefs and oral argument. 
The Committee rejects this approach on grounds that it is un- 
realistic and will result in uninformed decisions. Instead of 
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} providing protection to the various interests involved, it magnifies 

♦ the danger that extraneous considerations will govern the decision if 
the agency heads are not free to fully inform themselves of the facts 
and issues o A second alternative would be to provide each agency 
head, or the agency heads as a group, with a set of independent 
specialists isolated from the rest of the staff. This would satisfy 
the most fastidious notions of separation of functions, but would 
present other problems: a multiplication of specialized staffs, 
each doing the same work on the same case but independently of one 
another, is costly and time-consviming • Fragmentation of the inde- 
pendent regulatory agency into separate staffs, respectively serving 
the bureau heads, the hearing examiners, and the agency heads, is 
neither desirable in itself nor required by abuses arising out of 
present practice. 

Determining the proper extent of consultation on the part of 
agency heads with staff members during the final decisional stage 
requires the balancing of conflicting considerations. On the one 
hand, it would be naive to assume that staff advice at that time will 
be totally disinterested or without influence on the outcome of cases. 
Staff officials who played a key role in formulating the staff posi- 

^ tion will tend to be hesitant to disown the product of their labors 
o^ to criticize their subordinates. It also must be recognized 

^ that the views of agency heads often may be affected by the articu- 
late presentation of staff views during the final decisional stage. 

On the other hand, the agency heads need informed and special- 
ized advice and assistance in order to effectuate their own 
policies in agency decisions. The myriad details on which advice may 
be needed make it cumbersome or impossible for all of their inquiries 
to be placed in the public record. It is cheaper and perhaps better 
to have one staff rather than two or three. And it is unwise to 
wall off the agency heads from the most accessible and most effect- 
ive assistance which is available to them in arriving at their own 
meaningful understanding of the issues. 

Here, as elsewhere, a balance must be struck and the Committee 
has concluded that a line can generally be drawn between consulta- 
tion with staff who participated at the hearing and those who did 
. not. In particular, freedom to consult with the bureau chiefs, the 
^ general counsel, and their top assistants, should be maintained. 

^ In general, the Committee believes that agency heads should be 

at least as free as hearing examiners to consult with staff members. 
For propriety's sake, consultation with the lawyers and technical 
personnel who worked on the case should be limited. Other 
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f considerations also support a differentiation between the personnel 

• who worked on the case and their superiors: the former are likely 
V to be influenced by the heat of battle and less able to detach 

themselves from their prior involvement in the case, while their 
superiors can be expected to take a broader and more objective view 
of the implications of a given case in advising the agency heads. 
Nor should it be asstimed that agency heads are so lacking in intelli- 
gence and integrity that they will be influenced by the comments of 
the staff, regardless of whether the position urged has intellectual 
merit or factual support. In fact, the dangers of one-sided advice 
are narrowed as the group consulted becomes broader, since the 
individuals in an agency do not represent a monolithic orthodoxy 
but a congerie of different attitudes and ideas in constant motion. 

Once again, the nature of the consultation and its setting 
are important. There is no reason, for example, why a commissioner 
who desires information concerning material in the record should 
not address specific queries to the hearing examiner or staff lawyer 
who was involved in the case. Unlike the individuals involved in 
^' the final decisional process, such as personal assistants or opinion 
^ writers, they are thoroughly familiar with the raw data in the 

record. An exaggerated concern for the form of propriety raJ:her 
than its substance should not persuade agency heads to disregard 

• the hearing examiner's notes or memory as if they did not exist. 
Particularly when the agency heads are contemplating an approach 

to a policy issue different from that taken by the hearing examiner, 
and explored by the parties in the briefs, it is important that the 
implications of the proposed action be fully explored with knowledge- 
able members of the staff. 

A related issue is wnether the agency heads should vote on the 
basis of the materials submitted by the participants, plus the 
analysis provided by decisional personnel, or should consider the 
case on the basis of a draft final report, as in the ICC. The Com- 
mittee isuggests that draft decisions, unaccompanied by explanatory 
memoranda, may not adequately outline and explain the crucial issues, 
and that materials of a more analytical nature (those supplied by^ 
the decisional personnel) and of an adversary nature (those supplied 
by the parties and staff counsel) may often be more informative and 
revealing. This is particularly true in situations in which oral 

• argument is not held. 

c. Persona l reftponfilblllty fo r opinion preparation. A 
i^ final issue affecting the informed participation by agency heads in 
the decisional process is whether decisions should issue under the 
name of individual commissioners. Experience thus far tends to in- 
* dicate that this cuirrent trend is no cure-all of deficiencies in 
opinions, but may be of some slight value in some situations. In 
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the FPC, for example, it seems helpful because it has encouraged 
commissioners to take a greater interest in the process of working 
out a rationalization for a decision. In some instances commis- 
sioners have become deeply involved in the particulars of writing 
the decision. It should be recognized, however, that limitations 
of time make it impossible for a commissioner to actually write an 
opinion in most instances. The addition of "personal touches" to 
a decision entirely thought through and prepared by someone else 
is not in itself a great advance in administrative procedure. All 
in all, personalized decision procedures are too new to evaluate. 
The Committee recommends that this matter be given fuller study 
at a later time. 
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^ F. Increasing the Effectiveness of Regulation 

f 

The Committee on Rulemaking believes that it has approached 

problems of procedural reform with an inquiring as well as skep- 
tical attitude. The decision to deal only with rate proceedings 
and the choice of agency-by-agency studies as a method of approach 
illustrate the Committee's doubt that fruitful across-the-board 
generalizations could be arrived at in the available time. Per- 
haps the limited and modest nature of its recommendations also 
substantiates the Committee's attitude of skepticism toward 
broad proposals of reform. On the other hand, the Committee 
has attempted at the expense of substantial time and effort on 
the part of its members to canvass in a thorough fashion every 
serious proposal which has been advanced by responsible persons 
relating to the improvement of rate proceedings. On many of 
these proposals the Committee has reached either a negative con- 
clusion or a determination that for one reason or another an 
affirmative conclusion could not be accepted at this time. It 
is for this reason that this report discusses a substantial num- 
ber of matters on which the Committee has not seen fit to submit 
recommendations to the Administrative Conference. It would be 

* wasteful of the extensive education the Committee has undergone 
if its views on these matters were not recorded for the benefit 

^ of others who may later till the same ground. Several other 

matters of a broader nature, not included in the previous discus- 
sion, have taken much of the Committee's time and effort and we 
turn to these in concluding this report. 

1. The need to improve the quality of agency p ersonnel at 
all levels . The Committee is convinced that the most pressing 
need at the various federal agencies exercising rate functions 
is a general improvement in the quality of personnel at all 
levels. For the most part, the present organization and proced- 
ures of these agencies are well adapted to the functions being 
performed. l^Jhile further changes of a modest nature may be 
desirable, the path of procedural innovation has been explored 
with great ingenuity and thoroughness in most agencies. While 
further efforts and continuing study are always in order, the 
attraction and retention of more capable agency personnel at 
^ all levels would produce much more dramatic accomplishments. The 
major difficulties, which the agencies are attempting to remedy, 
are largely those endemic throughout the government: low 
li; salaries for professional personnel, even lower relative salaries 
]^ for the middle and top-grade supervisory personnel, poor working 
conditions, and the low repute of civil servants in the United 
States today. Aperiodic difficulty of rate agencies is the de- 
cline of regulatory zeal which has occurred as the crusading fer- 
vor of the early years of regulation has subsided and regulation 
has become a more routine facet of the national landscape. Cap- 
able men may go into the regulatory agency for experience and 
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^ training, but many of them leave when outside opportunities 

i beckon. It is hoped that the Committee on Personnel will be 

• able to assist in fashioning measures which will make government 

^ service more attractive over the long pull. 

2. The desirable blend of rulemaking vs. adjudication in 
the development of rate policies . Some regulatory agencies 
(perhaps the SEC is the most striking example) transform the 
bulk of their work into the framing of generalized rules follow- 
ed by individualized staff applications. The result, if the 
agency is successful, is a drastic reduction in litigated pro- 
ceedings and the substitution of informal procedures for adjudi- 
cations. The agency staff does the job under the supervision 
of the agency heads, with the bearing examiner playing a rela- 
tively minor role. Other agencies (perhaps the NLRB first 
comes to mind) eschew general rulemaking by choice or necessity, 
developing policy in the process of deciding numerous contested 
cases. The examples given undoubtedly are heavily influenced 
by statutory language and by the distinctive functions performed. 
Yet rate prceedings in different agencies run almost the same 

i range. Contested rate cases are very rare under the Packers & 
Stockyards Act and the Federal Communications Act; infrequent 
under the Federal Power Act and the Federal Aviation Act; and 

' extremely commonplace under the Interstate Commerce Act and the 
Natural Gas Act. Perhaps the differences are again due to the 
differing context and character of regulation; it seems likely, 
for example, that the stable price of electricity as compared 
to the rapidly increasing price of natural gas has influenced 
the relative frequency of the two types of proceedings in the 
FPC. Nevertheless, there appear to be important differences in 
the degree to which agencies conducting rate proceedings rely 
on the informal application of general policies as against case- 
by^case adjudication e 

The ICC, for example, although it employs rulemaking in 
connection with safety and other matters, has rarely created^ 
rate policies outside of an adjudication context. Some critics 
would even assert that intelligible standards have not emerged 
from the process of case-by-case adjudication, with the result 
^ that members of the industry are encouraged to litigate because 
^ of the inability to predict results in advance of the agency's 

!.> ad hoc decision. The ICC staff, which never engages in informal 

negotiation or settlement of rate proceedings, does not even parti- 
cipate in major litigated proceedings. In several other agencies, 
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however, such as CAB or FPC, the staff plays a nmch more active 
role in the individualized application of agency policies in an in- 

^ formal setting, as it does also whenever formal proceedings occur. 

• In general, the Committee favors a broader use of rulemaking 

^ techniques in the development of rate policies, although the matter 

is not susceptible of categorical choice. The problem is one of 
balancing the advantages and disadvantages of the two principal 
methods of formulating policy: advance rulemaking and case-by-case 
adjudication. Each has characteristic faults as well as virtues; a 
wise agency will use the two in happy combination, each for its own 
best work. Several agencies, the Committee feels, would do well 
to make somewhat greater use of rulemaking techniq[ues; but it is 
impossible to take a generalized stand in favor of either method 
in any agency without detailed study of particular situations. 

3 . The feasibility of clarifying substantive standards . The 
clarification of substantive standards in established areas of rate 
litigation would undoubtedly decrease the number of filings, increase 
the rate of settlement, and simplify the remaining contested pro- 
ceedings. A constant refrain in recent years has been the alleged 
failure of the commissions— or the Congress--to formulate intelli- 
^ gible principles which would enhance predictability of results. Much 
of this criticism fails to take adequate account of several signi- 
ficant considerations: (1) When legislative policies are posed in 

• terms of generality or inconsistency, as they often are, it is dif- 
ficult or impossible for the agency to commit itself to any clear 
position, (2) Our system places major restraints upon an agency's 
freedom to articulate new policies and to choose among existing 
ones. Among these restraints are (a) a form of judicial review 
which allows the courts to second-guess the agency on matters of 
policy under the guise of seeing that the agency has complied with 
statutory language; and (b) the continuing oversight of agency action 
by other agencies of government through legislative investigations, 
control over appropriations, or exercise of the appointing power. 

(3) It is easy to underestimate the difficulty of the problems if 
one is not responsible for the results or embarrassed by an over- 
abundance of information. (4) Finally, premature generalization 
may be very harmful, creating unnecessary turmoil and litigation. 
The private businesses which are subject to rate regulation cannot 
be expected to make investments or incur risks in an environment of 

* sudden and unpredictable changes of regulatory policy. The regula- 
tory agencies, many of which have been stung in the past by rash 

^ action, are understandably cautious until fully aware of the im- 
plications and likely effects of a proposed action. 

, Here again, definitive conclusions cannot be reached. Sub- 

stantial opportunities undoubtedly exist in every agency for the 
clarification of procedures and the further elaboration of sub- 
stantive principles. Authoritative pronouncements of agency 
policy, whether cast in the form of general rules, statements of 
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i policy, or adjudicatory opinions, would eliminate issues from 
^ contested rate cases and simplify the determination of others. 
More strenuous efforts in this direction, as recently urged by 

• Judge Friendly, would be desirable. But a policy is not a good 
« one merely because it is a clear one; each exercise of policy- 
making must be judged on its own merits. 

4« The relative importance of concern with "procedural" as 
distinct from "substantive" matters . We feel that the proposals 
outlined here, if seriously implemented, can make substantial con- 
tributions toward minimizing unnecessary delay in rate proceedings 
and rendering them more effective. However, it is important to 
recognize that procedural improvements alone cannot do the job. 
When all is said and done, even after beneficial changes are made 
in procedural matters, equal or greater possibilities for improve- 
ment will lie in areas of personnel and substantive policy. 

The Committee's survey of the conduct of federal rate proceed- 
ings has produced the clear conviction that many of the fiandamental 
problems are substantive in nature rather than procedural. There ti 
no outstanding lack of fairness in rate proceedings as presently 
4 conducted and the deficiencies in the quality of the result or the 

speed of its production are in large part due to matters beyond the 
scope of the Committee's responsibilities. The full potential for 

* improvement will not be realized until much greater progress has 
been made toward solving such thorny problems as (1) deficiencies 
in the quality of agency personnel, (2) insufficient manpower or 
appropriations to handle the enormous volume of business, and (3) 
inadequate guidance from Congress or agency heads on matters of sub- 
stantive policy. 
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